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Ottawa, Ontario, 


Monday, May 29, 1950 
MORNING SESSION 
ARGUMENT BY MR, FRIEL (Cont 'd) 


THE CHAIRMAN; Very well, Mr, Friel, 

MR. FRIEL; I have two more topics, my lord, and 
I will not be long, May it please the Comission the 
first heading is Grade Separation and Protection at Level 
Crossings, This matter is dealt with in our main 
Submission at pages 161 to 170. There we have referred 
to the intolerable burden imposed on railways by manda- 
torycontributions towards the cost of installation, 
operation and maintenance of grade separation projects 
and protection at highway crossings generally. 

THE CHAIRMAN; What is the section of the Act? 

MR, FRIEL;, Sections 257 to 264, We would 
amend four sections, my lord, I have some spare copies 
of our proposed amendments here, 

THE CHAIRMAN; We have not seen them yet? 

MR, FRIEL; They were filed at the usual time. 

THE CHAIRMAN: Oh, yes, we have them, You 
have a new section 259? 

MR, FRIEL:; That is right. The Canadian 
Pacific amendment to section 259 would empower the Board 
to order contribution by the crown, Our proposed 
amendmbnt to section 259 does the same thing by sub- 
section (1) of our amendment. We go further, however, 
and would limit the portion of cost to be paid by the 
railways under section 262 to 50 per cent of the differ- 
ence between the total cost of such work and the contri- 
bution from the grade crossing fund, or to the capitalized 


value of the benefits accruing to the railway from such 
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work, whichever is the lesser. We do that with subsection 
(2) of our proposed section 259. The first part of our 
amendment to that section is exactly the same as the 
Canadian Pacific. 

THE CHAIRMAN: You mean subsection (1)}ots 
exactly the same? 

MR, FRIEL: Yes, 

THE CHAIRMAN; And subsection (2) is yours? 

MR, FRIEL; That is our own. That is new. We 
recommend, # does the Canadian Pacific -- 

THE CHAIRMAN: Just a minute, You would limit 
the cost to the railway? 

MR, FRIEL; Yes, to 50 per cent, 

THE CHAIRMAN, Fifty per cent of the difference 
between the total cost of such work and the amount applied 
thereto by the Board under the said section, 

MR, FRIEL; Or to the capitalized benefit 
accruing to the railway, whichever is the lesser, 

THE CHAIRMAN; Have you any particular reasons 
to urge in favour of that change? 

MR, FRIEL; It is a limitation to reduce what I 
have called the intolerable burden on the railways. 

There is good justification -- 

THE CHAIRMAN: What is the burden today? 

MR, FRIEL: The burden, my lord, is that we pay 
whatever amount the Board may set, and it may be half the 
difference -- 

THE CHAIRMAN: In practice what is going on 
today? What is the Board doing? 

MR, FRIEL: In practice we are usually stuck 
with half of the cost, If it were a provincial highway 
we might be stuck with the whole thing if the province 


saw fit not to contribute even though ordered to do so, 


ms wa ibs by a 5 ve 
' grit , 


vali ree on 


. | Revi ro 


Taayoy Bt (s) to ttogedue ‘bak 


eW voit ob dna sn ao So ARTA ¥ os 


je 


it ie 


00 as 02. of sot UTA a ae 

sonys0 Pit ond % $109. x0 yoTet  WAMAL ABO aT ak ‘ 4 
botiage stavcmea’ Sdd ae, dase dove to Jeoe tadod odd noewsed 
nobsooe bias: ont “bay xsd hd AAI ostorede 


nee it 


altos peaks: bigat eat: oF: “0: Pires. a mM eo a 

‘touedk ond at tovedoriy “ GHWLE OM att ot sates 

ance 0 moltotaed i ‘gee aval __IEAMSLLAHO ant 
on ) Payaedts sedg to move’ pk oa ot 
Tt gadw a 3 tot yoa tui a: ae es sIEIAT » Ai a ‘ 
evevl Fort: lang *. tied sidealodat odd belles vent 
a igen 20 tisortetent boos : Bt hea 
teebo it nebapd odd et soe’ * MAMTLARD cer can 

Vag ow toiit Sl. BIL ym’ i ainaal adh EAT AE AM 
| rts vind Ga gamdk “Gna, toe: gant bxaod ort TeMwOMs . eaivesonty re 


ae . ; Fae Bee ; v a 7: ac: ‘ ; a ae om ae soneretiih 
no patos ay deste soLdonyg al “omg an? rol 


= 


cs aa OSE 6S | Segritot pico ott Bt dertW  fyshod, 
Sfouse eit tin et, ow seitoery-nl * SET mah 


f 


enact tet Larontiystg es ose. at: wy JBOD: ant, % ‘Mod itty 


soak: Pity ‘ety tg  grepd: asbaw: ‘ond mete sowsé: od Sigh oe 


58 ob 4 ‘t botebto ‘ony Aore Racer bed ns iar ae 


= (oy «= Mr, Friel 


THE CHAIRMAN; Oh, yes, the Board is not em- 
powered to make any order against the crown. 

MR, FRIEL: No, but it would be under our pro- 
posed amendment, 

THE CHAIRMAN: The proposed amendment to sub- 
section 1 would bring that about for you, 

MR, FRIEL; That is right, 

THE CHAIRMAN: Then that would give the Board 
a power which it does not possess today. 

MR, FRIEL; And it would also limit -- 

THE CHAIRMAN: Then you still think the Board 
ought to be limited? 

MR. FRIEL: Yes, we think it should have no dis- 
eretion to award over fifty per cent against the railway 
or the capitalized benefits, whichever is the lesser, 

We recommend, as does the Canadian Pacific, that section 
260 be repealed, This would do away with the inquiry 

by the Board as to when the railway was constructed, 

At ‘present if the railway was constructed before May 19, 
1909, the Board may apportion the cost, If constructed 
afterwards the railway must, for all practical purposes, 
bear the whole cost, In view of the very material change 
in highway traffic conditions since this section was first 
put in the Act, and the greatly increased need for pro- 
tection at crossings, there seems to be little justifica- 
tion for treating crossings that were in existence in 
1909 any differently than ones which came into existence 
afterwards, We are in common with the Canadian Pacific 
on that recommendation, my lord. 

THE CHAIRMAN: I suppose the difficulty with 
this sort of proposal is that it would be hard for us to 


hear the other side to it. 
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MR, FRIEL; Well, that is so, my lord, of 
course the other side could be here to present their point 
of view if they cared to. Both railways propose amendments 
to Section 262 which is the section dealing with the grade 
crossing fund, 

THE CHAIRMAN: Are the amendments the same or 
different? 

MR, FRIEL; They are somewhat different. The 
Canadian National amendment would authorize the Board to 
apply up to 75 per cent of the cost of construction without 
any maximum in dollars, The Canadian Pacific proposal 
is the same except that the percentage they propose is 
VOnper-oent, In addition, the Canadian National would 
add to the construction cost, As it is now the Board 
only awards the actual cost of construction or contribu- 
tion towards that, We would add the cost of installing, 
maintaining and operating, which theBoard has repeatedly 
held could not be done under the present section, Why 
these other costs should be excluded from the fund is not 
apparent, and it is submitted their exclusion is not 
justifiable, Our amendment to 262(5) is to have it 
conform with the other proposed amendments. There are 
certain incidental changes which are required by virtue 
of the - other amendments. 

We would amend 262(6) to increase the amount 
to be appropriated to $1 million and to make the section 
conform with the other proposed amendments. My friend 
Mr. Spence has explained that a bill has already been 
introduced in Parliament increasing the amount to be 
appropriated to $1 million, and also increasing , the 
dollar maximum from $100,000: to $150,000. A recom- 
mendation for an increase in the appropriation will 


probably be unnecessary, We would still ask, however, 
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that the dollar maximum be removed, The Canadian National 
is alone in proposing an amendment to section 264, The 
Board holds that where changed traffic conditions on the 
highway necessitate a wider, stronger or more modern 
bridge or subway, an order may issue under section 262 
requiring reconstruction despite the fact that the pre- 
sent bridge or subway may be safe and good for many years, 
In such a case no grant can be made from the fund, 

Our amendment would preclude the Board from issuing such 
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THE CHAIRMAN: That is Section 264, is it? 

MR. FRIEL: Yes, my lord. We just delete the 
words I mentioned. The Section now reads:- 

"Every structure by which any railway 

is carried over or under any highway or by 
which any highway is carried Over or under 
any railway, shall Ke SO constructed and, 
at all times, be so maintained....." 

We would delete those words. 

THE CHAIRMAN: Which words? The words, "at 
all times, be so maintained"? 

MR. FRIEL: Yes, my lord. The burden would 
be. to construct it safely having regard to conditions. 

THE CHAIRMAN: I beg your pardon? 

MR. FRIEL: The burden would be to construct 
it safely to meet the conditions as they are at the time 
of construction, but not to maintain it. It means that 
we would have to enlarge if it traffic conditions in- 
creased. 

COMMISSIONER ANGUS: If these words were 
omitted in the way you Suggest, could that conceivably 
be taken to mean that you were not bound to keep the 
structure in a safe condition? 

MRicFRIED: That is possible, Dr. Angus. It 
would still have to be ‘constructed "as to afford 
Safe and adequate facilities for all traffic passing 
over, under or through such structure." It would still 
leave the Board with the general power to deal with it 
apart from that. 

COMMISSIONER ANGUS: Suppose your structure 
in the ordinary sense of the word wore out and it was 


not a question of enlarging it but a question simply 
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of maintaining it. Would this mean that the Board had 
no authority to require that it should be put in 
safe condition? 

MR. FRIEL: It would mean that they could not 
issue an order to the exclusion of a contribution from 
the grade cross ing fund. They would still have general 
power to deal with it but we would expect a contribution 
then from the Grade Crossing Fund. That is the purpose 
of the amendment, anyway. Perhaps we have not worded 
it as aptly as we might. 

THE CHAIRMAN: This is a structure which carries 
the railway. The Section says "Every structure by which 
any railway is carried over or under any highway". 

MR. FRIEL: It might be an overhead bridge or 
a subway. 

THE CHAIRMAN: Yes, but it is your bridge. 

MR. FRIEL: Yes, my lord. If we had a subway 
that was good for two lanes of traffic and they suddenly 
decided they wanted four lanes, we could be ordered to 
enlarge it. While the cost would be apportioned between 
the municipality and ourselves, there would be no contri- 
bution from the Grade Crossing Fund. That does not 
seem to make sense when there was a contribution from the 
Grade Crossing Fund in the first instance. 

THE CHAIRMAN: Do you have this in mind, that 
you may have a bridge over a highway and then the 
highway may be so altered that you would have to build 
anew bridge or extend your bridge? 

MR. FRIEL: It would be a subway in that case. 
We would have to enlarge the subway, or if we had built 
an overhead crossing -- 


THE CHAIRMAN: There are both there. 
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MR. FRIEL: Yes, there are both there, 

THE CHAIRMAN: "Every structure by which any 
railway is carried over or under any highway" is the 
language used, 

MR. FRIEL: Yes, my lord. 

THE CHAIRMAN: Do you Say that so long as you 
build an efficient structure once, you should be relieved 
for all time? 

MR. FRIEL: No, we do not go that far. We say 
if we are required to rebuild it, we should be able to 
go to the Grade Crossing Fund, the same as if we were 
building it new. There is just as much reason for going 
to the Grade Crossing Fund, and having it available for 
that purpose as in building in the first instance. 

THE CHAIRMAN: You think this amendment will 
bring about that state of affairs, do you? 

MR. FRIEL: That is the intention, my lord. 
That is about all I can Say. I am not too happy about 
the wording. 


THE CHAIRMAN: All right. Go on to the next 


point. 

MR. FRIEL: That finishes that subject, my 
lord. 

THE CHAIRMAN: That finishes it, you say? 

MR. FRIEL: Yes. 

THE CHAIRMAN: Have you any further amendments, 
Mr. Friel? 


MR. FRIEL: No, my lord. My last matter is 
rate matters and proposed Provincial legislation or 


proposed Provincial amendments, it would be. 
RATE MATTERS 


The Canadian National dealt with this topic in 
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its main submission at pp. 190-4; that is in respect to 
rate matters. It is stated thoweteiee they do not propose 
to deal seriatim with the arguments and contentions con- 
tained in the submissions of each Province: and in those 
of + ‘the many other submissions presented at the Regional 
Hearings or to be presented. Inasmuch as most of the sub- 
missions dealt with matters which should more properly be 
dealt with by the Board of Transport Commissioners, the 
Canadian National, however, did set out its position in 
the following matters: 

1. Regulatory legislation with respect 


to rates. 


ine) 
° 


Equalization of freight rates, 


Statutory rates, 


Minimum rates. 


Classes, 


Horizontal increases. 


Competitive rates, 


Mixing Rule. 


° 


SO: Sy ONY Se 


Development rates. 


bea 
S) 
° 


International rates. 


=) 
= 
e 


Interline rates, 


} 
Ne) 


Reparations. 


In regard to the various amendments to the 
Railway Notes Maritime Freight Rates Act, proposed 
by the Provinces, the Transportation Commission of the 
Maritime Board of Trade, the Railway Transportatien 
Brotherhoods and the Canadian Manufacturers? Asseciation, 
the Canadian National is in general agreement with the 
argument in opposition thereto presented by our friends, 
the C.P.R. counsel. The Commission will recall that 
the Canadian National did not call any traffic witness 


Or give any evidence with respect to rate matters. The 
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various rate matters were dealt with by Mr. Jefferson for the 
C.P.R. in a very thorough and competent manner, and it did 
not appear that there was anything that could be usefully 
added by our giving evidence which would have been in the 
main repetitive. 
| I would draw the Commission's attention to the 
proposed new subsection 6 of Section 9 of the Maritime 
Freight Rates Act submitted by the Transportation Commission 
of the Maritime Board of Trade. It reads as follows:- 
""6, Where freight traffic similar to 

the preferred movements under this Act moved 

over any continuous route provided by any 

Joint tariff of tolls or rates that existed 

prior to the coming into force of this Act, 

Such traffic shall be deemed to be preferred 

movements if other companies Owning or oper- 

ating lines of railway in, or extending into 

the select territory meet the statutory rates 


referred to in Section 7 of this Act." 
(WGleP1T260d p3 22668) 


It was explained that the new sub-section 6 was 
designed to provide for the alternative routing via 


St. John, New ae the Supreme Court in its 
in 


decision in 34.C.R iC 


the case of the C.N.R. vs the Province of Nova Scotia, 
1928, Supreme Court Reports, p. 106, ruled existed no 
longer under the provisions of the Maritime Freight Rates 
Act. 

THE CHAIRMAN: The C.N.R. vs. whom? 

MR. FRIEL:; Versus the Provir.ce of Nova Scotia 
and others. The Canadian Pacific - - 

THE CHAIRMAN: What did the court rule there? 

MR. FRIEL: It ruled that this gateway was no 
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longer available, that it was not a preferred movement 
through St. John, New Brunswick. The Canadian Pacific 
has supported this proposed amendment, Vol. 2, p. 95 of 
their main Submission ; volume 36, page 6885 of ve Transe- 
ae THE CHAIRMAN: Pardon me a moment. You say this 
is Section 6? 

MR. FRIEL: It is a new sub-section 6 of Section 
9. 

THE CHAIRMAN: Oh, I see. I had the wrong place. 
I thought you said new Section 6, 

MR. FRIEL: I am sorry. The Canadian Pacific 
has supported the proposals - - 

THE CHAIRMAN: Just a minute. I want to make 
Sure I have it. No, the last of this volume here is 
new Section 8 and that is proposed by the Transportation 
Commission of the Maritime Board of Trade. Have they 
proposed another one? If they have proposed another one, 
we have not it here, Have you a copy of it, Mr. Covert? 
Have you this amendment proposed by the Transportation 
Commission of the Maritime Board ofTTrade? 

MR. FRIEL: It is in this C.P.R. consolidation, 
Lewd Ge VOL 12640. 2005, 


(Page 24225 follows) 
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THE CHAIRMAN: All right. Go on, Mr. Friel, 

MRGWPRAELE » I Said that the Canadian Pacific had 
Supported the proposed amendment, Vol. II p. 95 of their 
main submission. (Vol. 36, p. 6885 of the Transcript). 

THE CHAIRMAN: You say that the Canadian Pacific 
Supported the proposed amendment? 

MR. FRIEL: Yes, sir. 

THE CHAIRMAN: And you are Opposed to it, are you? 

MR. FRIEL: Very much Opposed to it, my lord. 

At the present time traffic originating at Canadian National 
points destined west can only be routed over the Canadian 
Pacific via the Ste. Rosalie gateway. With the St. John 
routing, the shipper, if he so desires, can short-haul the 
Canadian National and give the long-haul to the Canadian 
Pacific. There are many situations in respect to the 
So-called gateways in which Canadian National is placed 

at a serious disadvantage. No evidence has been presented 
to enable the Commission to make a study, and it is sub- 
mitted it would require a considerable study and evidence 
of a tehnical nature before any recommendation could be 
made. It is submitted there is no justification for any 
recommendation in respect to this proposed ameadment. 

The whole question is, I respectfully submit, ome which 
Should be dealt with by the Board of Transport Commissioners. 

THE CHAIRMAN: When you say there is no justifi- 
cation - - 

MR. FRIEL: Well, I say there is no justification 
ortaking one gateway and dealing with that when there are 
many others across the country. 

THE CHAIRMAN: All those who support the proposals 
must see some benefit to shippers arising out of them. Other- 
wise they would not propose it, I suppose. 

MR. FRIEL: I don't doubt that is so, and there would 


also be considerable benefit to shippers in respect of the 
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other gateways where we ere fettcred et the moment. The 
matter of gateweys is a lerge question and should be 
considered as a whole, not Just one minor instance, I 
mean, the Canadian Pacific Support docs not really do 
much to it, my lord, because it Just -means thot if the 
gatcewey were re-established they would divert trsffic from 
us which we now hold, 

THE CHATRMAN :, Aad? Piney fo. ons 

MR. FRIEL: Amendments to the Railwoy Act have 
been introduced by the provinces of Manitobs and Saskat~- 
chewan designed to give the Board of Transport Commissioners 
power to enforce uniform accounting, depreciation, etc. 
The Canedian Poecifie has ergued forcefully thet the Board 
has already a11 the powers required to prescribe uniform 
accounting, including depreciation, ond we concede that 
there is considerable merit to their srgument. Unfortunasate- 
ly the Bosrd itself does not consider that it has the power, 
In this it is supported by the position teken by both rail- 
weys a few years ago, 

In this connection I would read a letter dated 
June 10th, 1943, writtcn by Colonel J. Cross, Kscy then 
chairmen of the Boerd of Transport Commissioness to the 


Honourable J.E.Micheud, then Minister of Transport: 


"Dear Mr. Michoud: Re Standardizing ond clessificetion 
of Reilway Accounts - Statistics and 
Returns - Files 18540.46,42935 ona 
43418, 

I beg to acknowledge receipt of your letter of 

June Snh. 1943, with which you enclosed a copy of a 

letter from R. ¢, Veughen, Esq., President, Cenedian 

Notionol Railways, to you doted June 4th, 1943, and 4 

copy of e memorandum from T.H.Cooper, Esq.,Comptroller 


of the Railways, to the President. 


te on sta tt 
ovoit #54 gowinedl “OM ode edrembrsn | 
_ageatad® bas adpdiint Yo: deohaboa ott ree piunonsiile haat a 
; reer reer deoqenctT Yo heave att owt od bomptesb” newetlo | 
ave \nondcloosqom, ‘paidatesot wero line oordtde oF oWoq i 
peek aif toate ee UR CL ascn bougs Beit ahttocd netbrie® oft” 
mrotiity odbsnuoty ot Hextypor BT wOR way LLa- ‘cbr attietat " 
ad ehsones sv. fine (ORs Postyad zrttyfomt. ppabtavobee 
age audanta .ditomuade ‘stand wd ¢inaw ofdenobieaos ab ator 
. pane od Wed Sr deds nebteros von goon tiseth pyro ot UL 
tet dtow yd aus 3 ngLdbooy oft ed Redwoegoe eb tt adh at. 
aie i pro ene ee ope emsey Wo a eyeD 
_ Be deb quttot 5 bea ‘piuow i Aektto: ane eit ATO to« | 
apr val eso pt Pomoted A sudybye ah¥et ,a0£, ones 
bre oF" sont teelbenaad oraqunen So ‘patod: out ‘tS nemataro ; r 
Paroqency'?: 40 sedubaly sae abducted. a. % efdenytnol ., | 
‘iy netdiePitencts its girs toucbants an 1 burdo it aM aod af 
Si gniduhdede ~ efauoond yeweren te | | 
(hirer SERRE LSE OF REL abtit. + anuedow . “ | 
eS oe le ae Sa a 
“Wor koatiog He 40. Sq boot agbodwandoe o¢ ged ‘I 
5 “to Nqas a hepodone vot doitw Aw reer Lnd8., oar 
“aakbon .duebteset .. pak srakgant “0 of wee’ sadder 
+ pris (Eves tl! onus oidabe weg 60! (Beiter d eontel 4 
sodikordaiiedy pas ,eqeod. B. 4 gaara ‘webietromed 6 “Io Yqoo 
sar ioepevinhd id 6d varenttel ed? to - 


tre tal <n ei i fren ‘ : if] 
iy 7 ran ia gia 


- 24207 - Mr .Friel 


a While it wos thought desirable to cell ottention 
to catein stetements made by Mr. Cooper on June ist, 
1943, before the Stonding Committec on Roilweys end 
oHLpping Taos Scercely necessory to Sey that the 
Board would not permit such 2 matter to effect in any 
woy its good reletionships with Cenedion Nationel Rail- 
weys. 

The President of the Railwoys, in his letter to 
you, suggests that the Board Sive further consideration 
ao ke subjcct of uniform cecounting on Conedion rail- 
Toi eH by styled efter the regulations of the Lottie 
mediately we are through with the present emergency. We 
have elso noted Mr, Cooper's observations on the some 
subject and of the revisions made in the I.C.C. re- 
gulations to meet changing conditions. The Boerd would 
be pleased to do this but for the question of its 
Jurisdiction, 

AS steted in my lctter of April 19th last, it is 
clcer .from Sections 379 ana 380 of the Roilway Act 
thet the Boord hes power to prescribe the forms and 
classificoetions in which railweys prepare returns to 
the Board. But I do not think that the Act empowers 
the Boord to preseribe the form end clossifications 
in which reilweys shell keep their books of eccount. 
This is also the position teken by Mr, EeCenenG, iG a. 
on behalf of the ,Canedien National Rollweys, ond by 
Mr. G.A.Wolker, K.C., on beholf of the Canadien Pacific 
Roilwey Company, in certoin correspondence with the 
Boord," 

Now there is more to the letter, but the last is not 


relevant, 
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THE CHAIRMAN: Is this section 379 the only one 
that is pertinent to the question? 

MR, FRIEL: Cansdian Pocific gave another re- 
ference, I think it wos 33 (2). 

MR. EVANS: 31 (26) was the beginning, then back 
to 33 (2) to find what the Board could do. 

MR. FRIEL: We Sey then, my lord, that it may 
clearly be 2 matter for which some further legisiation is 
desired, Thet, my lord, is the end of my argument, 

THE CHAIRMAN: Just o minute, What do you want 
done? Whet does the C.N.R. want done sbout it? 

MR. FRIEL;: Well, we say that the matter is ob- 
scure, and admitted to be obscure by both railways, and 
it would seem that some further legislation was required 
wo clarify te? 

THE CHAIRMAN: Then what do you went done? Would 
you have the legislation give the Board the power to 
do whet Col. Cross in that letter said they hed not power 
to do? 

MR. FRIEL: Yes, my lord. Theat finishes my 
Submission, my lord, and I thank you for your very kind at- 
tention, 
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ARGUMENT IN REPLY By MR. F.C.S.EVANS: 
REPLY BY MR. F.C.S.EVANS: 


MR. EVANS: May it please the Commission: Before 
I proceed to ergue the question of the proposal of the 
Canedion National for recapitalization, there sre two metters 
that I think require some Cleoring up. I think there hos 
been some error in one, and a mi sunderstending in enother. 

With regard to the Stetement made by Mr, Hvis. he 
wes quite right that our amendment to the Postal ct was 
omitted from our consolidation, That was done through some 
error in the process of making up the consolidation, The 
amendment we Propose to the Postel Act eppesrs in Mr.Cargon's 
argument at page 23074, volume 128, and I understood Mr. 
Friel to heave Stoeted that that W28 So and that he agreed 
with that amendment, I just want to Sey thet he is quite 
right and it wes on omission on our part, 

Then with regard to the further statement by Mr, 
PULG] wo aaeeeo the meesure of agreement on the matter of 
egreed chorges, Mr.Sinclair in his argument did say thet 
the Canedion Pacific had no objection, That eppearssat 
poge 23741. Now, on looking into thet, we fina thet Mr. 
Sincleir made that statement to the Commission under 9 mis- 
epprehension. TI have to go to the Canadian Ntionel brict 
in order to make thot clear, On page 180 in the bricf of 
the Cenadian National there igs set out the originol - 
Proposel of the Cenadien National for amendment of the 


Trensport Act with regard to egreed chorges, 
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At the time Mr. Jefferson gave his evidence 
discussions had proceeded between the two companies as 


to the desirability or otherwise of the Canadian National 


. amendment as proposed in its brief, and the Commission may 


recall that Mr. Jefferson had two objections to the 
original proposal, and that he indicated in his evidence 
that the discussions which he had had with the Canadian 
National had resulted in Some proposed changes which were 
Satisfactory. Now then, in order to make the matter clear 
I should say that Mr. Jefferson gave his evidence on this 
Subject on February e3rd, in volume 82, and at that time 
he had before him a letter dated February 75 1950, from 
Mr. MeCoy to him, attached to which I find two additional 
changes in the Canadian National original proposal 
designed to meet Mr. Jefferson's objections. 

Now, it is true that when the Canadian National 
amendments came in on or about April 12th in accordance 
with the Commission's directions we should have picked up 
the differences that occurred in the drafting, but we did 
not, and Mr. Sinclair's Statement in his argument was 
based on the changes which appear in the attachment to the 
letter of February 7th. It was really our fault for 
rushing into the thing a little too quickly, but I just 
want to say in passing that the principal changes about 
which we had originally taken objection were the omission 
from Sub-paragraph 1 of Section 35 of the proviso that all 
rail carriers must join in making the agreed charge. 

The amendment proposed by the Canadian National 
merely has a proviso that other rail carriers may be 
present at the negotiations and may be permitted to join 
in making the agreed charge. That does not in essence 
remove the basic Objection we had. It permits one carrier 


to go ahead in any case, and only permits another to 
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Mr. Evans 


enter into the negotiations and join if he sees fit. It 
really does not 80 to the root of our objection. 

Then there was an omission of language, the 
importance of which igs berhaps not quite so Clear, ‘and”1 
am not making any particular point of it, but Mr. Jeffer- 
Son's second point was that an agreed charge, as the 
present statute provides, must be expressed in cents per 
hundred pounds. Now, I am not Saying that the omission 
of this language is Something to which I would object. It 
is open to question, and they did tell us about that and 
we were consulted, and so T cannot take objection to that. 

The third One, which I think igs really important, 
is this: If your lordship will notice, at page 180 of the 
Canadian National brief —- I am not going to argue this -- 
if your lordship will look at Subsection (1) as there 
drafted you will see that Subsection (1) begins with the 
words "Notwithstanding anything in the Railway Act", and 
then subsection (2); 

"Agreed charges shall become effective upon the 

Same statutory notice as prescribed by the Board for 
competitive tariffs." 
Now, in the amendment 2s actually presented, the words 
"Notwithstanding anything in the Railway Act, or in this 
Act" are made to apply to all of the subsections in the 
section. 

THE CHAIRMAN: Yes, I called attention to that. 

MR EVANS: And subsection 2 as now drafted seems 
to me, with respect to our friends, to go a little further 
than I would want to Supoort. Subsection (2) says: 

"A duplicate original of the agreement setting 

out the particulars of the agreed charge shall be 
filed with the Board within seven days after the 


date of the agreement" - 
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and these are the important words -- 
"and the agreed charge shall become effective thirty 
deys after the date of such Filing" 

Now, since they have moved up to the top of the 
Section the words "Notwithstanding anything in the R ilway 
Act, or in this Act", the express use of the words "shall 
become effective" might be construed, and I think probably 
would be construed, as indicating that the Board could not 
reject or disallow the agreed charge on the ordinary 
principles of rate-making. which apply under the Railway 
Act, and my own view is that that goes too far. f tdomrnor 
want to argue it; I Just want to make my position clear. 

THE CHAIRMAN: You think it would be safer to 
restrict those words "Notwithstanding anything in the 
Railway Act" to subsection (1) of 359 

MR EVANS: Well, even then, you would have the 
difficulty of the use of the word "shall" -- "the agreed 
charge shall become effective" -- and TI have not studied 
the matter too carefully, because of the fact that perhaps 
we wrongly assumed that the sections in the brief were 
mercly to be dealt with as the letter indicated. I had 
not made a study of what I think a very substantial result 
of the two changes in the proposed new section. The 
two changes are the moving up of the words "Notwithstanding 
anything in the Railway Act" and, in subsection (2) itself, 
"The agreed charge shall become effective". There is rather 
a suggestion there that even without the "Notwithstanding 
anything in the Railway Act" the making of the agreed 
charge to become effective rather takes away by the use of 
the word "shall" the Board's power to reject it as 
unreasonable or ag discriminatory. 

THE CHAIRMAN: Before you go on, Mr. Evans, to 


come back to Subsection(1) of 35 as proposed by the Canadian 
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National: You referred a moment ago to the last few 
words in that subjection. 

MR EVANS: The provison? Yes, the proviso--- 

THE CHAIRMAN: Yes: 

"The Board shall not approve an agreed charge 
unless the competing carriers by rail join in making 
the agreed charge." 

MR EVANS: Yes. 

THE CHAIRMAN: Now, the new formula is different. 

MR EVANS: Yes. 

THE CHAIRMAN: Do I understand that you accept 
the new formula? 

MR EVANS: No, Sir; I have grave doubt as to 
whether that is desirable. As I say, our objection, which 
we thought had been agreed to by the Canadian National -- 
2 ansure Tt ters misunderstanding on my friends! part, 
just as it is on ours -- was the intention to restore the 
language as it now is in the proviso in subsection (1), 
but the proviso as they now have it only give the other 
railway the power to come in on the discussions and the 
power’ to join,’ but Tt "Still “aves to the one railway the 
right even arbitrarily if it chooses to do SO to make the 
agreed charge notwithstanding; and I think that goes too 
far. It goes farther than we thought they were intending 
a Or 

THE CHAIRMAN: And you are opposed to it? 

MR EVANS: Yes, sir. We think that the original 
proviso should be restored. P-should say “thie <- 

MR FRIEL: My lord, I just wanted to speak 
briefly to my learned friend's objections. I would tell 
him that with respect to that change in the first part of 
Section 35 our Traffic Department informed me that that 


had been cleared with the Traffic Department of the 


7 Py muy viene’ al 4 ‘oe Ae 


ee ines ante 1) ace ae 
epgagotRgh at ey core ‘iy Hoe _niogpCTARD) aD 4 ee 
68¥ or ie 


re 


seo09e, dg gos Gab sia 


a ie 


at aa sya aviety oot ¢ ie on neue 4 ae 


Hatin gtaltoestdo 9 uae: Ri eA fis tesa: BE tort catty edie 


«+ Denotes ne rosaed ond. a et poange ‘nobd ped sigquont ew. 


pos! Gj labaote’ rand 49 gntbaste ebaue tn 8 BE STN IG, Ir 


edt aopesn at noseodae and pew ss - S09 ag at Or’ es: dat ; 


ah) Haldouedus at vou dg ut at won #2 6s ogsaqacd 


| sents outy cd fs ¢iqe ar ‘eyed won Bent us og tvetg any tug 
aft Bae ang izes Sib ong ao wh gmon ot Sewog ony wow! tor 
opnt yal Psy afi odd SOVSOL perda e 2: dud »nko, of souog 
etd aban or oe pb at 8 aR Qots at Lh ‘af teaadtdee: nove gigis 
dod 8908 ded andat f DAS | Lanzomidedthbwear ‘Perle hasige 
Hotbaedet. ret ne Pdquods ow ged madae’ g09R' 37 vast 
apt * | . oR 8 
"gr og Pret Te SOE ‘firek “| HANATAHO ‘SHT 
Joa te lea ot wend Habed ow the ,3sy Peyeve EM 


-se-ptitg yee bivods £ pexotewt et bivorde oe nvotg a 


wouge od badasw teu, 1 baat wh ERPA MM © 


{hod biwow 1 .emopteoctds af baste? bempsel ya od eitelrd 

40 nba yer #Y odd gi ogesdo sagt of Yoegene, ddte deds wir 

tend edd on bagro'tint dvomegaged al%tex® uo @E apigooa 
“off? 19 doomireged ssYerT ong Abe hegeste Aeeg bert) 


RND 


-24234- Mr. Evans 


Canadian Pacific. TI have no reason to doubt--- 

MR EVANS: I expressly inquired as to that, and 
I cannot find that there was in any case -- the Traffic 
Department of the Canadian Pacific were relying on the 
letter of Mr. Friel on February 8th, I think it was -- I 
have referred to it -- where the express amendment is 
added by restoring the Original proviso. It has been a 
misunderstanding. 

MR FRIEL; Well, we gave considerable thought 
before we made the change, and our Vice-President, Mr. 
Fraser, told me that that haa been.cleared with Mr. 
Jefferson: 

MR EVANS: I am Sorry there has been this mis- 
understanding about it, but I do want to make our position 
clear. 

MR FRIEL:: Then, my lord, as to the other point, 
it may be that our proposed amendment has gone too far in 
not giving the Board Jurisdiction to disallow a rate which 
was perhaps either non-compensatory or was Subject to the 
charge of unjust discrimination. We would not oppose an 
amendment again which would empower the Board to disallow 
en agreed charge which offended the discrimination sections 
or the just and reasonable Sections, as long as the agreed 
charge was permitted to become effective within the time 
Stated. That is the main thing, that the charge become 
effective within the time stated in our proposed amendment. 

THE CHAIRMAN: TI have your amendment before me 
now. Would you point exactly to the part of it that is in 
question 

MR FRIEL: It is the second part, my lord: 
A duplicate Original of the agreement setting out 
the particulars of the agreed charge shall be filed 
with the Board within seven days after the date of the 
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agreement, and the agreed charge shall become effective 
thirty days after the date of such filing." 
You see, there is no power left there to the Board to dis- 
allow that agreed charge; it becomes effective auto- 
matically at the end of thirty days. 

THE CHAIRMAN: Tf asked you about that the other 
day. 

MR FRIEL: Yes, my lord. 

THE CHAIRMAN: Ana you said that the thirty days 
would give the public notice of what was going on. 

MR FRIEL: Sufficient notice, yes, my lord. 

THE CHAIRMAN: Ana if anybody objected they could 
come in, but not only within the thirty days; they might 
come in after that. 

MR FRIEL: Yea, chhatds right, my lord. 

THE CHAIRMAN: ‘That is, after the agreed charge 
had become effective. 

MR FRIEL: That is correct. 

THE CHAIRMAN: Then what is the objection now? 

MR FRIEL; Well, Mr. Evans complains that there is 
no power in the Board to disallow it by reason of the fact 
that it 42 discriminatory or non-compensatory. 

THE CHAIRMAN; Oh, yes; that is because you have 
Said that all this S0es on notwithstanding anything in the 
Railway Act. 

MR FRIEL: Yessrmy lord. ‘TI Say we are not pressing 
that; that part of it is not so important. If there were 
reserved to the Board the right to disallow it after it 
became effective on proof that it was non-compensatory or 
that it was discriminatory, we would not object to that. 
Perhaps the Canadian Pacific would not object to it either 
if that provision or that safeguard were there. 


MR EVANS: That is my objection to subsection (2). 
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That is allel .am Saying. If that subsection were fixed up 
I would have no objection. 

MR FRIEL: Well, you would not object to it 
becoming effective without prior approval? 

MR EVANS: Oh, no. 

THE CHAIRMAN: That is, your exception to the 
Railway Act may go too far. 

MR FRIEL: Yes, my lord. 

THE CHAIRMAN: You do not want it to go so far. 

MR FRIEL : Well, we do not object to it going 
thet. far, Dube = 

THE CHAIRMAN: You want to save just exceptions 
which may be taken today -- unjust discrimination, for 
instence. 

MR FRIEL: We do not think that is necessary, 
but we can see where the shippers and the Canadian 
Pacific have taken the same objection, and we cannot 
object if the Board has the power to disallow it after- 
wards on proof of those matters. It does not go to the 
root of our amendment, anyway. 

THE CHAIRMAN: You see, there is already section 
36 in the Act which you are not disturbing. 

MR PRIEL?: “That -te right; my lord. 

THE CHAIRMAN: Which provides a procedure where- 
by any representative body of shippers may come in, 
applying to the Minister first. I do not know just why, 
but that is what the Act says. 

MR FRIEL: Well, he can only apply it in the 
national interest. He would have to consider the whwle 
picture. I do not think that would allow the Board to 
consider--- 

THE CHAIRMAN: That is the point. Is that 


broad enough to allow a Single shipper to come in? 
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MR FRIEL: I would not say so, my lord. 


THE CHAIRMAN: Well, all right, then. 


(Page 24238 follows) 
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MR. EVANS: If I may turn to deal with the 
Subject of Canadian National recapitalization, the section 
of our brief which deals with it will be found at page 
109_of Part T. Mr, Walker in his evidence in chief 
(see P, 13393) made the following statement: 
"The danger of injury to the Canadian 
Pacific (and it cannot be too strongly em- 
phasized) lies in the Suggestion that the 
Canadian National results might be used as 
a yardstick on the footing that its require- 
ments should be limited to carning its fixed 
charges (after these have been substantially 
reduced) and a small surplus, without any 
assurance or direction that the System should 
and must be allowed to earn a fair return on 
the investment in railway facilities, 

"Such a situation would inevitably prevent 
the Canadian Pacific from earning any return 
on the capital invested in its railway tner- 
prise, permanently impair its credit, and, 
it is not too much to say, would ultimately 
result in its bankruptcy." 

AS our Brief indicates and as Mr, Walker 
Stated and as I have stated on several occasions 
to your Commission, the position of the Canadian 
Pacific does not involve any suggestion that the 
Canadian National should not be entitled to such 
relief from the burden of fixed charges as it may 
be able to establish is necessary and proper, What 
the Canadian Pacific is concerned with is to see that 
the nature of the relief and the conditions under 
which it is granted, if it is granted, will not place 


the Canadian Pacific in jeopardy (see my opening 
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statement to Mr, Cooper at p, 18916). 
Mr, Gordon, in his evidence at Pntiese7 cof 


the transcript (Volume 98) made two Suggestions for 


dealing with the matter of fixea charges, 

First ,the intereéet-bearing obligations, amount- 
ing to approximately $760,000,000, should be exchanged for 
equity capital and reflected in the Balance Sheet as such, 
(Note that this amount, according to the Annual Report p, 
28 has been reduced as at December 31, 1949 to 
$743,661,000.) and the interest thereon would cease to 
become payable, 

Second, that the Government should acknowledge 
an indebtedness to the Canadian National in the amount of 


$300,000,000 bearing interest at 3% per anhum ~ until 


discharged, This amount would be set up in the accounts 
of the Canadian National a8 a capital fund tobe drawn on 
from time to time to retire interest bearing obligations 
in the hands of the public or for capital additions 
> to the property. In consideration for the indebed- 
ness to the Government, the Canadian National would issue 
a commensurate amount of equity stock to the Government, 
The result of these Suggestions would be an 
immediate reduction in fixed Charges equal to 
$21,798,283 per annum and an increase in net revenue 
emounting to $9,000,000 per annum as a result of the 
indebtedness amounting to $300,000,000 which the 
Government would acknowledge, The net result is that 
the relief to the Canadian National would amount to 
$30,798,000 per annum (see p. 18675). 
It really makes no difference whether the 
$300,000,000 is applied to capital expenditures or to 
the reduction of debt held by the public. The result 


must inevitably be the equivalent of a reduction of about 
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$9,000,000 per annum in fixed charges as compared with 
what they would be in the absence of the creation of such 
a fund, As Mr, Norman put it in his evidence (p, 20629) 
this constitutes a Subsidy which becomes a hidden subsidy 
in + perpetuity if and to the extent that the capital 
fund is drawn upon for the purposes set out in his 
statement, 

That is to say, what Mr. Norman haa in mind 
was while the asset appears in the Canadian National 
books one can always determine what the amount of the 
income from the Government for interest on that sum 
amounts to, but to the extent that it is drawn down and 
is invested in railway property then that is lost Sight 
of because the only thing that shows is equity stock 
which may or may not have a return, 

The position of the Canadian National is this -- 
in effect, the Canadian National says we are 
embarrassed by the burden of fixed charges with which 
we are faced and by the fact that we have to advertise 
each year to the people of Canada that their - 
publicly-owned railway sytem is incurring substantial 
dericits, This, they say, is not only embarrassing 
to the Company but is a matter affecting the morale of 
its officers and employees, 

With that feeling the Canadian Pacific is in 
CEs Sympathy, It can understand that a position of 
hopeless financial distress can and does have that 
effect. Indeed, as Mr, Walker pointed out in his 
evidence in chief (see pp, 13370-13375) of the trans- 
cript and p. 6 of the printed pamphlet) the inability 
of Canadian Pacific to earn adequate net revenues 
(while gross carnings were at the highest level in its 


history) has produced a like feeling on the part of its 
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officers and employees, "differing, if at ell, only in 
degree, from that of the officers and employees of the 
Canadian National," 

The Canadian National, I think, quite fairly 
asserts that if the predecessor railway companies, the 
Canadian Northerp,the Grand Tru _k and the Grand Trunk 
Pacific, had not been taken over by the Government, they 
would have passed through some form of bankruptcy 
proceedings presumably those provided by the Exchequer 
Court Act, There can be little doubt that in these 
circumstances some scaling down of the fixed charges of 
these Companies may well have resulted, Canadian . 
Pacific does not suggest otherwise, Its expert wit- 
nesses were all quite frank in their views that such «2 
Scaling down may well be justified, It must, however, 
in all fairness, be borne in mind that in the 
event of bankruptcy there would have emerged from the 
proceedings one or more railway companies with a new 
capital structure and that such new companies normally 
would be privately owned and would have striven to earn 
and would have been entitled to earn a reasonable return 
on its property investment, 

This indeed was the recommendation cf Mr, 

&. H, Smith, the Chairman of the Royal Commission which 
reported in 1917, in his minority report, In substance 
Mr, Smith's minority report was that the predecessor 
companies of the Canadian National should be left in 
private hands and not taken over by the Dominion Govern- 
ment as was recommended by the majority report. 

To vesketch out what was in Mr, Smith's report, 
he felt that the Canadian Northern should take: over the 
Grand Trunk Pacific in the west and that the Grand Trunk 


in the east should take over Canadian Northern lines 
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in the east, That was in substance what he recommended, 
In passing, I think I should refer to the 
statement made by Mr. O'Bonnell at page 23780 where, in 
his argument, he stated that the Drayton-Acworth Report, 
as the majority report has come to be known, had never 
intended "that these interest charges should have been 
p2uice on the ew company", 
In support of this he refers to Recommendation 
No, 28 as follows: 
"28, We recommend that the Government assume 
responsibility to the Dominion Raihay Company 
for the interest on the existing securities of 
the transferred companies,” 

Mr, O'Donnell went on to say: 
"If that had been done -- and they were $35 
mitiiomicdd tat) thet time fhe 2 4f they through 
the years had been relieved from that $35 
million a year, it would never show the 
deficits that have been recorded against it 
in the intervening years", 

Mr, O'Donnell was thus trying to suggest to 
the Commission that the majority report never intended 
thet the Canadian National was to have any responsibility 
for meeting the interest on the funded debt of the con- 
stitutent companies taken over, I say that this inter- 
pretation of the majority report is entirely and com- 
pletely refuted on the face of the report itself, 

For example, on page 1xxi, under the heading cf 
"Finance of Dominion Railway Company", it is quite clear 
that the Trustees -- 

"will enter into possession of a complete and 
Self-contained system of 20,000 miles, The 


present fixed charges amount to about 
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$34,000,000 per annum, or $1,700 per mile, 

If we allow another $6,000,000 for annuity 

to Grand Trunk shareholders, for composition 
with Canadian Northern Income Debenture 
holders, and for interest on new capital 
required immediately, there will be at the 
cutset fixed charges of roughly $40,000,000 

or $2,000 per mile, In respect . of the 3,777 
miles of this system which are comprised in 
the present Government Railways there will not 
be a single dollar of bonded indebtedness, 

And this fact will be of considerable help to 
the Trustees in their necessary financing,” 

The Commission will see that quite obviously 
they looked upon the fact that the government railways 
were being turned over free of debt as a very considerable 
advantage, and that they looked upon the other lines 
being turned over Subject to fixed charges of $40 million 
per annum, 

On page 1xxii the following statement is 
relevant: 

"We have recommended that the Intercolonial 
and the Transcontinental lines should be handed 
over free of cost for the reasons which we have 
given above, But we think it should always be 
borne in mind, both by the trustees and by the 
Public, that the real capital of the new system 
includes the cost of these lines, In other 


words the trustees are responsible for a return, 


not _ merely on the capital of the companies! 
railways acquired, but also on the capital 
invested~in the Government WOE Ch ia ae 


"We would go further and lay it down in 
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terms in the Act of Parliament creating the 


Board of trustees that it was the duty of the 


trustees to operate their System as a commercial 


COMCErTE Tt; Bi 


On page 1xxiii the following will be founa: 
"We have recommended" -- 
This is directly referable to the numbered recommendation 
appearing later, No, 28, 
"We have recommended that the Government 
Should assume responsibility towards the 
trustees, but not directly towards the present 
hiolde ran” pos, 
I submit that is a negation of Mr. O'Donnell's Suggestion 
that the Canadian National Should not have hed; \bf the 
report had been followed, any responsibility for these 
charges, 
" -- for the interest of all the securities 
charged on the new combined system,” 

The foregoing quotations make it perfectly 
clear that the new 80-called Dominion Railway Company was 
to take over and service the debt of the predecessor com- 
panies and it is also clear that the Intercolonial and 
Transcontinental lines were to go over free of debt and 
this was considered to be a great advantage to the new 
company, Since these properties could be used for future 
financing, If anything further is required, Recom- 
mendation Paragraph 52, page 1xxxix, contains the 
following: 

"52, We have endeavoured to estimate the 
annual liability of the Government to meet 


interest unearned during the first few 
years of the new scheme, and we put it at 


about $12,500,000 per annum," 


al ghciaecs Gta 
mal ‘to vie ont wt 


shave? ed Efiw ee ae ke bis epag 20 
ib cwipia s9et — ae Sie 


| wl 8S jh ewiadl ghidennee 

tovmarevo0 da fea fobnarticoes aved on! 
oid ebtawed gitlidten.gset Smusee Bliwonte 
inesotg eft ehtewod yltoqits gon sym yeesdauys A 
eer oo Ngupteh Lcugt 


hobteemgue et Lfeanqod?O..4M to aeivegen 9 ahideds Ohad tT! 


oft %E Red overt fen Biecre teooidek netions 0 atid. cade 7) 
rs ; q a 7 
=) 


s84Hd ol vititddemodeet ync- bewoliol need bad stoges 


savgteda | 


| A 
- R . i - 2 a sf +, ; ie | u 
ecfpetavose end [fs In. Peeueing ems aot ey el been 35. 
i - : ee ee 7 ‘ 
- wmecteve benidmod wed ea? ao begtere 
"ie 
gisisctten Ff olen enottatcupyagatonexet eae 


fans Sees oebeeh ord to) #geh sie Selwige Ome (OVO sunt od. 
ue Talaotoototal add Hand ele vee ei th Sao petaag 7 
\ (Bae sda Bo sont ‘fava Og ime often eortt Lodmontgasoenset a 
i wom odd ot egotasvhs \teotg eed o® Petebtemso.gew SAF 1.) 
h mary TO hogg sf bfuss, eatiaezong eeadd citees <geeqmee 7 
| “Hono gbetigpe? 6 t i an «gahonhatt a a 
bd? eniadnoo .xixxsl snag . SQ Mgerasasl aottsibaom 
watvollot ) 


ott evamives og Roker ea AGas eved aW $e e ; 


Seon ad sramuntey < oO ott aid Vetitdent Lomeste 
Wot tex£t od eid tei . bomteone teavesnt. 


je at tug ei bes ,omades won aeealicdaaihll 


ae 


NP 


- 24ous - Mr. Evans 


That has to be borne in mind in relation to the fact 
that the fixed charges with the additional annuity of 
$6 million would amount to $40 million. They felt that 
during the initial years the liability of the Government 
to make good deficits would be $12,500,000 per annum. 
"We think this amount Should diminish steadily 
but not Slowly; and that with proper economic 
and politically undisturbed management the attain- 
ment of a Satisfactory financial result is 
only a question of time," 

I submit that nothing could possibly be clearer 
than that the new company was to have the primary 
respomsibility just as woulda a Commercial company of 
carrying and servicing the débt which it took over from 
the predecessor companies, It is equally clear that 
Recommendation 28, relied upon by Mr, O'Donnell, 
exhibited the intention of the majority report that the 
Dominion should bear the ultimate responsibility but not 
the primary responsibility. See the language of the 
Recommendation -- “assume responsibility to the Dominion 
Railway Company"; and see also the quotation earlier 
Hot CUP eds eoRabcpage Yaexitins 2 twomays POeohinOnSGartnee 
the Government should assume responsibility towards the 
trustees, but not directly towards the present holders," 

Canadian Pacific would have had to face 
competition from such a reorganized company just as 
those United States railways who have come through the 
depression without a bankruptcy have had to face com- 
petition from those less fortunate companies which have 
had to be reorganized, There can be no doubt whatever 
that many United States Companies have struggled through 
@ period of financial crisis with a high level of fixed 


charges and that they are, in consequence, at some 
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disadvantage in meeting competition from those companies 
which have been reorganized and which have had their 
fixed charges reduced, 

That 18 something which any commercial enter- 
prise must meet from time to time and for which such 
commercial enterprises can have no real ground for 
complaint, 

I should have perhaps have said before I finished 
dealing with the taking over of these companies that under 
the report of the Dpayton-Acworth Commission and the 
Statute which followed there was a good deal of the 
capital of these companies written down, All of the 
equity was found substantially to have no value, although 
the Drayton-Acworth Report found in favour of an annuity 
emounting to $6 million per annuam to make some com- 
pensation to Grand Trunk shareholders, and to compose the 
Claims of the Canadian Northern income debenture holders, 
and for interest on new capital which would be required 
for rehabilitation, I assume, 

The position of the Canadian Pacific is, how- 
ever, very different from that of such a company, E 
am referring now to reorganizations in the ordinary pro- 
cess, It ‘competitor the publicly owned Canadian 
National possesses immeasurable advantages as Mr, 

Walker put it in his evidence (p. 13390), He went on 
to say that the Canadian National 
"need not concern itself with the maintenance 
of credit because the securities of the sy stem 
are backed by the guarantee of the Dominion 
Government , , , The Canadian Pacific, on the 
other hand, can borrow only in a highly competi- 
tive money market, and, ifit is to provide 


efficient and modern services, it must earn 
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consistenly a reasonable return on the sub-~ 

Stantial investment in the railway enterprise, 

Its losses must be borne by the shareholders, " 

Mr, Walker also referred (page 13376-7) to 

Several passages in the Drayton-Acworth Report which made 
it clear that, in the opinion of that Commission, com- 
petition with railways 

"operated by the Government stands on an 

entirely different footing, It would be at 

any time possible for the Government delibera- 

tely to adopt a policy of lowering rates, in 

Some part or throughout the territory involved, 

below a commercial basis, and making up 

the deficiency out of general taxation, 

It might be argued that such a policy was 

justifiable on the ground that the general 

prosperity and development of the country 

would be thereby promoted, But while 

conceivably it might be proper to tax the 

public to develop the country, though in 

fact it would not be the whole public but 

only certain portions of it that would 

benefit, it could not possibly be fair to 

impose a special tax upon the Canadian 

Pacific Railway shareholders for the purpose, 

And yet it is evident that this would, in 

fact, happen, The Canadian Pacific Railway 

would be absolutely forced to follow any rate 

reduction made by the Government railways, 

on pain of losing the business entirely," 

THE CHAIRMAN: Is there anything tobe said 

for the suggestion made the other day on that point by 
Mr, O'Donnell? 
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MR, EVANS: I am going to deal with that. I 
have a side ncte because this was prepared before he did it, 
If the Commission wants the reference to where Mr, 
O'Donnell's statement on that will berfound), Sit ais, at 
page 24068, He took the position at that time that 
that referred only to government railways, and that the 
provision by which government railways became Subject to 
the Board of Railway Commissioners, as it then was, was 
the means by which what the Drayton-Acworth report was 
dealing with hadintended should be done, 

My view about that is that, whatever may be 
Said about the Board of Transport Commissioners, nothing 
in my view really goes to the meat of the point I am 
discussing that railways operated by the government -- 
and I could include for the government -- do stand on 
an entirely different footing because, whatever may be 
the powers of the Board of Transport Commissioners, the 
Board of Transport Commissioners never could force the 
railway to raise its rates unless the government felt it 
desirable to do s0, 

It does not seem to me it is more than a debating 
point Mr, O'Donnell has got there, Then, if anything 
further is needed, reference to page 1xxii, which I 
read previously -- 

THE CHAIRMAN; Page 1xxii of what? 

MR, EVANS: Of the Drayton-Acworth Report, 
the one which said: 

"We have recommengeg that the Intercolonial 

and the Transcontinental lines should be handed 
Over ined Tot noupes,. Sra! 
And then later; 
"In other words the trustees are responsible 
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Then in the secona quotation I make at page 3B 
of my notes they were to "operate their system as a 
UNSERE Concer. =». OOVIOUSTy tie nasser for that 
recommendation was because of the Canadian Pacific, 

There would have been no perticular reason why, if there 
was no privately owned competitor for the Canadian National, 
that they should have been So insistent on that, The 
whole report indicates quite clearly that they have in 

mind the position of the Canadian Pacific, 

483 a matter of fact, they were asked to study 
the position of the Canadian Pacific, and one of their 
express recommendations is that the Canadian Pacific should 
be left alone, Therefore it does seem to me that it is 
quite clear that this quotation I now make cannot be 
answered merely by saying that the Drayton-Acworth report 
cured that difficulty by referring rete-making functions 
in respect of government railways to the Board of 
Transport Commissioners, 

I think perhaps I shoulda refer also to the 
Duff Report, The first reference is paragraph 25, 
page 12, I might read that paragraph, Leninko ie ta 
right on the point because it Shows that the Duff Com- 
mission was also concerned with the position of the 
Canadian Pacific, Paragraph 25, page 12, reads as 
follows: 

"AS a result" -. 

He has been talking about unstinted financial support to 
the national System, 

"AS @ result, the Canadian Pacific Railway 


Company, the largest taxpayer in Canada, has been 
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Subjected to the competition of publicly-owned 
and operated railway lines, Supported by the 
financial resources of the country, They had 
honourably discharged their original contractual 
obligations with Parliament, and the Company 's 
lines had played a great part in binding together 
the weatern and eastern Provinces of the Dominion, 
By common consent, the company's administrators 
had brought faith, courage and invincible 

energy to the task of building its lines through 
the undegeloped west, The company's achievement 
commanded the admiration of both railway operators 
and the public, and has been a material factor 

in causing Canada to be favourably known upon 
three continents, Their operations brought 
Prorat +6 Shareholders, and the enterprise became 
a national asset of acknowledged value and 


importance to the Dominion," 


(Page 2ha5Q follows) 
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Then if I may read paragraph 26 - - 

THE CHAIRMAN: What is the paragraph you have just 

read? 

MR. EVANS: That was paragraph 25, my lord. Parse 

sraph 26 reads as follows: 

"26. Confronted with the unrestrained competition 
of the publicl+-~owned railway, the Canadian Pacific 
claimed that to protect their business it was necessary 
that they should meet their competitors in the con- 
struction of branch lines in the pralrie sections, and 
generally in the character of service and equipment in- 
cident to the activity of their aggressive rival." 

Then there is another paragraph at page 43, that 

I sheuld like to read. It is paragraph 114, It is a rather 
long one, and I do not want to take up too much time reading 
Lhese,"butel think 40° t6 perhaps on the point. Speaking 
again under the heading of the element of competition which 
is part five of the report, this is what is said: 

"114, Had this competition existed between private 
companies, each dependent upon its own resources to 
raise the capital and to pay the bill, it is likely that 
years of adversity would have brought wisdom. But one 
of these competitors was backed by the long purse of the 
State, and the consequences of these errors and ex- 
travagances must be borne by the taxpayers, and in this 
connection we must not lose sight of the fact that the 
Canadian Pacific, the principal rival of the Canadian 
National Railway, was at the same time the largest 
taxpayer. The evils of this unfortunate competition 
did not rest there. Challenged by the state-subsidized 
National System, the Canadian Pacific felt compelled, 
in the defence of its own interests, to meet the challenge. 


Now in the interests of both railways and of the taxpayers 
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"of Canada there must be a cessation of aggressive 

and uncontrolled competition, and while the Canadian 
Pacific must be afforded proper protection from the 
State-subsidized activities of the Canadian National, 
it is not possible to absolve the privately-owned 
company from a share in the general competitive folly." 

THE CHAIRMAN: That does not seem to have in mind 
competition by way of reduced rates. 

MR. EVANS: No. It is: in principle an indication 
of the position in which the Canadian Pacific, a privately- 
owned company, finds itself in. It is perhaps more direct- 
ly referrable to the main question as to whether we are 
meddling in the Canadian National affairs by being here. 

But it does seem to me to be in point, The rate-making 
function is only one of the two points I made as I proceed 

in my argument. The effect of the competition of the 
publicly-owned Canadian National canbe felt in several ways. 
It can be felt in the way of refraining from going along with 
an application for a rate increase which the Canadian Pacific 
aioe I mention later on, also as related to the 
provision of this $300,000,000 fund for the Canadian National 
for capital purposes which enables the Canadian National to 
go ahead in times when the Canadian Pacific might not have 
the money to do it, to build up a better Bervice, ang ‘to 
build branch lines, and to otherwise have great competitive 
advantages over the Canadian Pacific. But I am perhaps 
anticipating. 

THE CHAIRMAN: Before you go on, Mr. Walker says: 

"It would be at any time possible for the govern- 

ment deliberately to adopt a policy of lowering rates, 
in some part or throughout the territory involved, 
below a commercial basis, and making up the deficiency 


out of general taxation." 
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MR. EVANS: Yes, 

THE CHAIRMAN: And then later on he says: 

"The Canadian Pacific Railway would be absolutely 
forced to follow any rate reduction made by the govern- 
ment railways, om pain of losing the business entirely." 

MR. EVANS: Yes. 

THE CHAIRMAN: I understood Mr. O'Donnell to say 
the other day that such a thing could not occur because 
the Board of Railway Commissioners had control of all rates, 
and could prevent that occurring. I want to know whether you 
can tell us of anything in the Railway Act which would affect 
this situation. 

MR. EVANS: No, sir; there is not. 

THE CHAIRMAN: There is not anything? 

MR. EVANS: No. I was not going to mention this, 
but I think I owe it to myself POs Commission to do so. 
The recent increase of 4 percent is not to be applied to the 
competitive rates, because of the position taken by the 
Canadian National, not because of the position taken by the 
Canadian Pacific, We want to apply that. I am not saying 
we are right and they are wrong, but it does show the power 
of one railway to say, "We will not go along with an increase’ 
which has an influence on the ability of the other to make 
an increase in rates, 

THE CHAIRMAN: You tell us, do you, obiter, that 
the Canadian National does not intend to apply this recent 
increase on competitive rates? 

MR, EVANS: We have-agked them, and they have re- 
fused to do so, 

THE CHAIRMAN: That means, does it, that you like- 
wise, will be unable to apply it in your competitive rates? 

MR. EVANS: 1 an quite prepared to admit that my 


friends may be right in the result, and that we may be wrong. 
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But we want to try it, and they do not. I am saying that 
that is an indication that one railway can prevent the other 
from increasing rates. 

All right, Mr. O'Donnell, I am trying to present an 
argument here, and I do not like this muttering that is going 
on. 

MR, O'DONNELL: I have a perfect right to speak to 
Mr. Fairweather; I am not disturbing you. 

MR. EVANS: I ask that Mr. O'Donnell please do not 
carry on that muttering. 

MR. O'DONNELL: I am not saying anything to you, 
and I do not intend to. 

MR. EVANS: It is thus very clear that the Canadian 
Pacific as a privately-owned enters;rise is in a difficult 
position in its day to day competition with the publicly- 
owned Canadian National, quite apart from any question of 
recapitalization. Canadian Pacific requires from time to 
time to raise capital for improvements and betterments 
to its system, for the construction of branch lines, 
and for the purposes outlined in the evidence of Mr. 

Crump to your Commission. Unless it has adequate earning 
power to establish its credit, the Canadian Pacific 

cannot raise such capital monies. It dare not, even if 

it could, raise all of such monies by capital borrowings 

on which fixed interest charges are payable. If it does 

so it will find itself in a position in times of depression 
of having a level of fixed charges which it cannot meet. 

Canadian Pacific has been fortunate in recent years 
to have outside sources of income with which to tide it 
over and with which to reduce its fixed charges. Indeed, 
it is not too much to suggest that had it not had this other 
income it wouldc be in very difficult financial cir- 


cumstances today and its capital stock would undoubtedly 
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be worth only a fraction of its present low market price, 

In these circumstances, the proposals for recap- 
italization of the Canadian National are of supreme impor- 
tance to the Canadian Pacific. The result of these pro- 
posals is that the Canadian National, which has heretofore, 
been required to earn approximately $46,000,000 to meet 
fixed charges, will have to earn only approximately 
$16,000,000 -- I believe it is now $17,000,000 -- for that 
purpose. On the other hand, the Canadian Pacific, even 
though its fixed charges are at approximately that same 
level, must earn something more than $20,000,000 to pro- 
vide a 4% dividend on its preferred stock ana a 5% 
dividend on its ordinary stock from rail earnings. More- 
over, Canadian Pacific must pay a substantial income tax 
onl earniuee Over and above those sufficient to pay 
fixed charges and must, in addition, earn a substantial 
Surplus. I ask your Commission to look by contrast at the 
position of the Canadian National. However embarrassing 
a substantial level of fixed charges may be to the Cana- 
dian National, the embarrassment is not one as serious 
as that which faces a privately-owned company as a result 
of /nigh level of fixed charges. A privately-owned 
company which is unable to meet its fixed charges has no 
alternative but default and possible bankruptcy. 

It will thus be seen that the Canadian Pacific 
is vitally concerned that the reduction in fixed charges 
Should not result in the reduced requirements of the 
Canadian National being taken as the yardstick for rate- 
making in lieu of the Canadian Pacific, 

Counsel. for the Canadian National took the 
position before your Commission (pp. 18814-5) that the 
Canadian National does not seek to become the yardstick 
for rate-making. He argued therefore that the Canadian 


Pacific has nothing to fear from the proposals. In fact, 
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in argument he takes the position that it is really none of 
our business since it is merely a matter for settlement 
between the Canadian National and its owners. 

The position is, however, not quite so simple. 
There has been for some years past a very substantial 
opposition to increases in freight rates. It is not too 
much to say that the matter of increases in freight 
rates has become one of great political controversy. 

In these circumstances, if, even though the Canadian 
National does not seek to become the yardstick, the 
recapitalization should become effective and the public 
Should see the Canadian National earning substantial 
annual surpluses, the pressure would become very strong 
to have the Canadian National made the yardstick in order 
to achieve a reduction in rates. 

It is true that this might really be a delusion 
in that apparent surpluses of the Canadian National would 
have been achieved by transferring to the taxpayer the 
fixed charges which.had formerly had to be met by the 
Canadian National out of its railway earnings, if it had 
them, 

The effect on the Canadian Pacific would, how- 
ever, be disastrous. Not only would it, as a taxpayer, 
and probably one of the largest taxpayers in Canada, be 
called upon to pay in its taxes a proportion of the 
transportation cost transferred from the shipper to the 
taxpayers as a result of the reduction in the Canadian 
National fixed charges, but it would be unable to raise 
its rates to a sufficient level to provide itself with an 
adequate income, This could only result in the bankruptcy 
of the Canadian Pacific and probably its acquisition by 
the Government. 


It will thus be seen that the Canadian Pacific, 
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if it is to remain privately-owned, must have some 
protection from such a possibility. This does not mean 
that the necessity for providing such a protection need 
either deprive the Canadian National of relief in some 
form from fixed charges or involve the public in any 
greater expense for the maintenance of the railway 
transportation Systems of this country. 

The reason I put that in that form is that no 
matter what happens, if rates do not go up sufficiently 
to maintain the Canadian Pacific, ultimately the taxpayer 
is going to have to assume the burden because it is going 
to have to be taken over, 

This leads to a further difficulty in connec- 
tion with the Canadian National Submission, namely, the 
proposal for handling Surplus earnings. The proposal of 
the Canadian National was originally that any surpluses 
it may earn after payment of fixed charges would be 
retained by it as a reserve fund for (a) capital 
expenditures for non-revenue-producing improvements and 
betterments and (b) a rate Stabilization fund. The 
Canadian National has now asked that this be considered 
as deleted from its Submission, They argue that under 
Section 10 of the Capital Revision Act they "may" pay 
but admit that they need not pay such surpluses over to 
the Government, 

While there has been a disposition on the part 
of the Canadian National to treat this as of little 
importance, it is, I think, quite clear that the Canadian 
National claim the power to establish such a fund into which 
annual surpluses can be put if the Directors choose to 
do so. The retention of Surpluses will bring about 
pressure upon the Government and upon the Canadian National 


to use such surpluses for the purpose either of reducing 
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rates or of making unnecessary an application by the 
Canadian National for increases in rates, 

I come now to an examination of the reasons 
given by the Canadian National for its recapitalization 
proposals. First, it is argued that its fixed charges 
are quite out of proportion when measured in relation to 
the fixed charges of other railway companies, including 
the Canadian Pacific; second, that it has no prospect of 
earning its present level of fixed charges and, third, 
that the effect of reporting substantial deficits each 
year is bad upon the morale of the officers and employees. 
I shall deal with these in order. I have dealt with the 
matter of moral. 

First, the comparability of the Canadian National 
fixed charges with those of other roads quite obviously 
depends on whether there is any real basis for estab- 
lishing comparability with privately-owned railway 
companies as the Canadian National has done. Admittedly, 
the fixed charges of the Canadian National are higher 
proportionately than are those of the privately-owned 
railways with which the comparison is made in the 
Canadian National brief and evidence. 

THE CHAIRMAN: Have you born in mind there the 
recommendations in that regard that the auditors of the 
Canadian National made? 

MR. EVANS: I have not them particularly in mind, 
although - - 

THE CHAIRMAN: Have you read them? 

MR. EVANS: I have not read them recently. I 
remember reading them. I heard Mr. O'Donnell give them 
the other day. With respect, I am not too much impressed 
with that, because quite obviously the auditors would not 


have had in their minds this problem with which we are 
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MR, EVANS: At the adjournment I was dealing with 
the first point having regard to the comparability as 
between Canadian National fixed charges and those of the 
Canadian Pacific and other privately-owned roads, 

If I may proceed, Mr, Northey Jones in replying to 
Mr, Covert at page 20467 (Volume 112) gave it as his opinion 
that in the case of the Canadian National the situation is 
different in that the capital of the Canadian Nationel 
does not have to come from the investing public. "They 
get their capital from the Government." Again, replying 
to Mr, Covert at page 20488, in comparing the positicn of 
the Canadian National with that of the Canadian Pacific 
Mr, Jones said: 

"It is entirely different. They (the 

Canadian National) have the great background of 

the credit of the people of Canada and the Canadian 
nation behind them whereas the cther has its own 
credit on which it has to raise its capital," 

At pp. 20558 and 9 under cross-examination by 
Mr, Frawley, Mr, Jones stated that the people "will not 
invest in the Canadian Pacific as a railroad enterprise 
unless the wages paid to the capital in that enterprise 
are commensurate with what are paid in cther enterprises,” 
He was thus distinguishing between the financial problems 
of the Canadian Pacific and the Canadian National, 

Mr, Norman at pp. 20628 and 9 (Volume 113) said: 

"It seems to me that the Canadian National 

cannot be compared with an investor owned rail- 
road in reorganization or bankruptcy proceedings. 
There is no problem of marketability because 

all of its debt is either held by the Govern- 

ment or is guaranteed by the Government. Further, 


the reorganized road is called upon to endeavour to 
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Service its equity stock for reasons stated above, 
whereas the C,N.R, would, under the proposal, 

have exchanged an obligation calling for a 
definite payment of interest for a type of 
security the servicing of which is entirely of 

@ voluntary nature," 

Mr, Elliott, at pp, 20819-20 states that there 
must be aclear distinction between government enterprise 
with access to treasury financial support and private 
enterprise which must rely on more fickle sources of 
capital, 

At page 20830 Mr, Elliott distinguished between 
reorganization of public and private companies in that 
the taxpayers are interested in publicly owned companies 
and the Canadian Pacific is a large taxpayer, 

It will thus be dangerous for your Commission to 
accept as a measure of the propriety of the level of 
Canadian National fixed charges a comparison based on the 
proportions of fixed charges to investment in privately 
owned railway companies, this for the reason that privately 
owned companies must be able to service their fixed charges 
at all times or face bankruptcy whereas in the case of the 
Canadian National, there is no such danger, 

Moreover, privately owned companies must to some 
extent rely upon financing by means of equity securities 
upon which, while there is no fixed earning required, a 
dividend must be paid if such financing is to be carried 
out. 

I, therefore, submit to your Commission that the 
Canadian National recapitalization cannot be justified on 
the basis of comparability cf its fixed charges with those 
of privately owned companies, 


Second, the Canadian National recapitalization 
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proposals are based upon the allegation that they are the 
minimum required to ensure in future that the Canadian 
National may have the ability to meet its fixed charges 
and possibly to produce a small Surplus, 

There can be no doubt that the matter of earning 
power is perhaps the most important question upon which 
the whole proposal for recapitalization of the Canadian 
National turns, I think, however, that in con- 
Sidering the question of recapitalization based upon 
future earning power, one must always have in one's mind 
the fact that while in the case of a privately owned 
company being reorganized, carning power is the sole test 
by which the ability of the reorganized company to carry 
its fixed charges must depend, that is not equally true 
of the Canadian National. It would, for example, be 
Sound to argue in the case of a privately-owned company 
that it should not emerge from the reorganization with 
fixed charges that are not quite clearly within its 
future earning power, It is easy to see that in the 
case of a privately owned company any reorganization which 
leaned towards too high a level of fixed charges would fail 
in its purpose and would produce in future a further need 
of reorganization, 

COMMISSIONER INNIS: Do you think there has been 
a misdirection in the Order in Council, Mr, Evans? 

I think it is 2(c) - ", , , establishing and maintaining 
fixed charges of that company on a basis comparable to 
other major railways in North America", 

MR, EVANS: No, 

COMMISSIONER INNIS: That is, there is no 
possibility of making a comparison? 

MR, EVANS; I say they ask the Commission to 
consider the advisability or otherwise of it, and I am 


. 


7 ty Pee me) : : | 
site wile curt got sight in’ oat at oust ae ei: soaks 

al ' 
gett e cettth sentt! wnecint: fo Styrene no 8 samcpe as se 


aka’ 


éeabtiiele’ HaMeEt aityl Poenh oF qtcrd® ois sees ga sea 
ssahiviy * OF ehdtessa 


he 


: i i Yr aee reed > ae ies ‘4 ee ae - ‘ lakers Z - 
sAtHtse Bs cod¥bert enh fedt ddaoh- om of ons sract® ; 


Seulqiue Plane. 


<2 


: . 7. ¢ + oe tae 5 4 i ar 
is bi tir: friars et td + . ey are epee, ies ais . Fi att CFs bru eeprven © ha xoved’ ont 


: } ae 5 
ae ena? edd fo nore weet? Enos ToT (eeygaig  efodw Say 


f : ry 
5 u . nay ta r “ et rf: i Bos ies rea ca * 
{lO a ot 2 Lait Py Vow “a - Sea ti ae Ay et 8 | ERAN E tea pia { 
f ; \) 
oe ea aera wee 5 aie Ao pa Ae ee BAO een 
fod tsded. neeveehie Higueet to mokvesop eat gos rable 
5 ‘i GP 
: 7 
" + 4h as . ef 2 mi a, as a KF a aia ss “peer “ arc - : 
Fey ‘ ik Bt 2 ye ot te Eas fog ¥ erp +e nT ¢ Yara Be : yuerys 7 pees th rr TEHa &£ er het a 
1 


s a! , Pye, aes : AP Eudes. teawta +en4) get 
5 peu, fosmEerte a Yo o¢ee 6 of + ee i” eo a friw +e a3 tort 6 ety. 
: ! os as BS ae : 


rd 5 5 AY Sidhe ; ys ern cate pa ices a r enim yee ‘ ‘ Par Thi & fast a J ’ 7 
Sy: ae fe 1B ela pp. eh Tri ey nt eee ey: ibs Siston THe : set je aorate (wieial a 


“pias od viteditos Heskmsgtoet ent To rok fide oat dotdw at J 
jute vilduor fod ef dads .Oheqeh semm #67 es ato boxtr ext 

ad -olamexe rot ~bigow JE) ° hem Eso cebbamsd ot EO: 
ware Ps ms Ronreoe gl iayitcd se Yo esed sf? ak Suats OF GEOR ? 


ie 
ih 


4ptqy noft¥esinkasoos of¢ mot? ogteams fom Sivome ot teri 
= | vr aad fe ries Isks ofives Pom ord Soett Bamteno fh OM EF 
- wid AF Serie o58>53 SBS .& f FE towed aeintes ssudut 
finegticey yat yae stent. fortwa ¢iedevietg, 5 ‘to 2e8e 3 
fy st béidw tonteds hexlt to Leve y & Agid ss ehaewost benset- | 
a “ sides eg eect ete aa ssuborq Saniow bas senrtig as seal’ 
. obdeshar sotto, 
read sed ated inidé poy od) seit a RUOTAAT fiCO 
éeneit eth -Ltoqed “tit 40fi0 odd mi a sftoouhbe ten .'8 
* “gH fa badit tee pas gabe tiesees Pre ait $b shouted a 
; : of siteAtedqincs @haed a sto matics i ei eal soptene, SextT By . 
(a , | a peekibena itioWl at nye ete dope tedtto, = 
| . ih | ou CHAVE. , at eS 
of 8k eset pot gad? .2xMier fMMoTeATMOD 
fHotlasgmod s grids. wtbindisacg — 
od fotenimuot odd wap yodd gos 2 can ne 
we t ban de to ObgwTeMss ty Gdettdeatybe: oats 
: ; yy ) 


FP 


~»- SHORES Mr, Evans 


Speaking to the question of whether it is advisable, In 
my Submission it is not possible, 

COMMISSIONER INNIS: That is what I mean -- if it 
is nct possible, it is not advisable, 

MR, EVANS: I would not think it is a misdirec- 
CLon,e Dry Init ss; I would think it more likely that this 
is really a recital of a suggestion which was before the 
Cabinet when the order in council was being framed, and 
they wanted this Commission to report on the advisability 
or otherwise, and I am speaking now as to the advisability, 

THE CHAIRMAN: That is, you are not impugning 
the possibility, is that it? 

MR, EVANS; Well, I am saying there is great 
danger in approaching it, 

THE CHAIRMAN: Yes, I know, but I mean, is it 
possible to do what the Order in Council asks to be done? 

MR. EVANS; Oh, well, if I said "impossible" I 
do not mean it, It 18 possible and we don't object -- 

THE CHAIRMAN; But you think it is inadvisable? 

MR, EVANS; We think it is inadvisable without 
Some additional protection, We have no objection if 
the fixed charges are reduced as proposed as long as 
certain other things, which I am going to mention, are 
done; and it is impossible to say and I meant to convey 
this when I used the word “impossible") it 1s impossible 
to consider comparability of the fixed charges alone, 
You cannot consider the comparability from one angle alone; 
you must consider it from all angles, As a matter of fact, 
Mr, O'Donnell conceded it, He said that you must consider 
comparability from the point of view of operating con- 
ditions and so on, 

In the case of the Canadian National, however, 


the position is very different, While no one, and least 
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of all the Canadian Pacific, is asking your Commission to 
impose upon the Canadian National a capitalizaticn which 
is beyond its earning power, I submit that one must 

bear in mind that the Canadian National has no compulsion 
upon it to earn dividends on its equity securities and, 
therefore, in good years while Surpluses may be earned, 
in poor years its deficits will be made good, 

I think if there is one thing I do want to 
stress it is that word "compulsion". There is a compul- 
Sion on a privately-owned Company. It must finance; it 
therefore must strive to pay dividends, The Canadian 
National, with all respect, no matter how much they 
strive, may find the pressures on them too great, and 
there is not the compulsion, there is not a threat 
to its ability to carry cn if they don't pay dividends 
on their equity stock, Therefore I distinguish between 
the two, 

COMMISSIONER INNIS: Do you anywhere state what 
you regard as a reasonable capitalization from your 
point of view? 

MR, EVANS: Well, I deal with the formy & 
Should not presume to deal with --- 


COMMISSIONER INNIS: The amount ? 


MR. EVANS; The details and the amount. There 
are some clues to that in the record, and I am going to 
refer the Commission to them, 

With the foregoing as a preliminary, one should 
examine the evidence in support of the Canadian National 
proposals by whieh it seeks to establish its contention 
that its earning power in future will not produce large 
Surpluses over and above its reduced fixed charges, In 
my Submission, it has not only failed to establish this: 


as a privately owned company would have to establish it, 
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-- I am speaking now of reorganization -- but that it 
has not discharged the heavier onus which rests upon it, 
as a publicly owned company, to establish the extreme 
unlikelihood of large surpluses being earned, 

The Canadian National asks this Commission in 
effect to make positive finding that its earning power 
will not enable that Company to earn fixed charges in 
excess of approximately $15 to $16 million and a small 
Surplus, 

Mr, Fairweather, in his Evidence, did not go 
further than to offer his opinion in the most general 
terms that there was nc probability cf substantial 
Surpluses, He stated that the wartime net earnings 
were extraordinary in character and would not be achieved 
in future even if traffic volume Should reach wartime 
Levels, He argued that because of the lower traffic 
density of the Canadian National, rate adjustments 
in periods of inflation woulda produce a lesser increase 
in net revenue than in the case of the Canadian Pacific, 

He further argued that competition, and par- 
ticularly motor Competition, would be more severe in 
the case of the Canadian National than in the case of 
the Canadian Pacific, He did not at any stage attempt 
to forecast traffic volume. 

He stated that the effect of the lower traffic 
density on the Canadian National would under all cir- 
cumstances produce smaller Surpluses for the Canadian 
National than for the Canadian Pacific, He contends that 
if traffic volume does rise so as to give the Canadian 
National substantial Surpluses, the Canadian Pacific 
will have even greater Surpluses, It will no doubt 
be argued from this that if the surpluses of the Canadian 


National give rise to pressure to reduce rates, the 
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Canadian Pacific will because of its larger surpluses be 
in a position to stand decreases in rates, 

ot tis, perhaps, important before examining in 
more détail the traffic potentialities of the future to 
bear in mind what Mr, Fairweather meant when he spoke of 
Surpluses being greater on the Canadian Pacific than in 
the case of the Canadian National, 

At page 20343 he saia: 

"What constitutes 4 surplus is perhaps a 

little debatable, What I would prefer to 

talk about is the amount available for fixed 

charges," 
Thus Mr, Fairweather in asserting that Canadian Pacific 
Surpluses in future would always be greater than the 
Canadian National, is talking about surpluses before 
fixed charges, Bearing in mind that the Canadian 
National recapitalization provides for only $15 or $16 
million cf fixed charges and a surplus for capital im- 
provements, it will be seen that the omission of con- 
Sideration of the Canadian Pacific's dividend 
requirements is an important omission indeed, 

Even if Mr, Fairweather were right and the 
future held larger Surpluses for the Canadian Pacific 
in the sense in which he uses that word, the dividend 
requirements of the Canadian Pacific must always, in 
order to produce Comparability, involve net earnings of 
at least $20 million a year greater than that of the 
Canadian National, 

On the other hand, Mr, Cooper in dealing with 
his Exhibits 276 and 277 in which he compares the 
position of the Canadian National with that of the 
Canadian Pacific in 1949 on the assumption that the 


recapitalization Proposals are accepted and that an 
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increase of 20% in rates had been fully effective through- 
out the year, speaks of surpluses in the sense of sur- 
pluses after fixed charges, Likewise in his comparisons, 
the word "surplus" as use@ by Mr, Cooper, while not having 
the same meaning as is given to it by Mr, Fairweather, 
ignores the dividend requirements of the Canadian Pacific, 
I turn now to an examination of the evidence 
48 to the future earning power of the Canadian National, 
Mr, Elliott, at page 20820 (Volume 114) statea 
in his evidence in chief: 
"Oppressed by the burdens of the past and 
by doubts as to the future there may be a present 
temptation to minimize the earning potential 
of the Canadian National Railways and to assume 
that it will never achieve worthwhile surplus 
el&rninged. a." 
This,.he Said, was a short term assumption 
which is "surely refuted by the growth of our population, 
wealth ana income during the past half-century, " 
Mr, Norman, at page 20641, felt that there should 
be a "sound approach to an appraisal of earning power," 
He also felt (see page 20674) that the Commission did not 
have before it, as he put it, "any soundappriis.l of the 
earning power of the commercial lines of that system," 
He said "I have not seen any forecast of it" and again in 
answer to Mr, Covert on the same page he stated that "we 
have not an appraisal of the future of Canada and the 
future of The Canadian National from an economic stand- 


point expressed in dollars." 


COMMISSIONER INNIS: What does he mean by 
"commercial lines"? a ‘: 
MR. EVANS: By "commercial lines?" 
COMMISSIONER INNIS: ", , . of that system", yes, 
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MR, EVANS, Well, I think he was talking there 
of his view that there could be some Segregation of those 
lines which were commercial from those lines which perhaps 
were in a different category, 

Mr , Fairweather, giving evidence for the 
Canadian National, however, agreed (page 20346 and 7, 
Volume 111) with Mr. Hungerford's statement in 1938, thet 
the Canadian National had -- and these are Mr, Hunger- 
ford's words -- "far greater potentialities than its 
principal rival in Canada or for that matter any other 
railway on the continent," 

On the other hand, at page 20337 he stated that 
he had not given consideration to the extent of the surplus 
or what it should be. On the same page, moreover, he 
was not prepared to Say that at no time in the future 
would the Canadian National ever earn as much as $50 
million surplus after fixed charges -- I use his words -- 
"I would not Say that would be an utter impossibility", 

At page 20344, Mr, Fairweather admitted that 
Canadian National Surpluses might not be smaller than 
those of the Canadian Pacific if the traffic density 
Should go to 10% higher than the Canadian Pacific, 

It seems to me clear that with greater traffic 
potentialities than the Canadian Pacific together with 
the growth of Canada which all witnesses agree is sub- 
stantial and likely to continue, the Canadian National 
Should have in future a traffic density at least equal 
to or greater than the Canadian Pacific, 

Indeed, we have a good deal of evidence which 
Supports that view, First, an analysis of Exhibits 232 
(page 10) ana 218 (page 12) will show that, based on the 
five year averages since 1923 of revenue ton miles per 


mile of road, the Canadian National is gradually overtaking 
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its deficiencies in traffic density... 

I have haq@ prepared an analysis of the figures 
taken from these two exhibits, 

I have included for the convenience of the 
Commission, the figures taken from that analysis, They 
are all figures taken from these two exhibits, except 
that we have worked averages from them, I don't know 
what the Commission! s: pleasure is there about putting 
that in, Pthink 16 may be worthwhile to Puts. in 
in some form, if the Commission desires it in the record, 
OP a8 an exhibit, 


MR, COVERT: If it could be copied Pight in 
at this stage, 
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COMPARISON OF REVENUE TON MILES PER MILE OF ROAD 


ARS 1923 - 19 
CANADIAN PACIFIC RAILWAY COMPANY AND CANADIAN NATIONAL RAILWAYS 
nnn LAN NATIONAL RATLWAYS 


SOURCE:- C.P.R, EXHIBIT 232, PAGE 10 Percent 
ea eas C.N.R. EXHIBIT 218, PAGE 12 Osh. 
revenue 
Ton miles 
Revenue ton Average miles Revenue ton miles per mile 
Miles of road per mile of road of road 
below 
Cabs. CNR. OlPin. Cahn, FS Fs Cr hy se ene 
(millions) 
1923 14,567 18,615 14,617 21,805 996,575 853,703 14,3 
1924 12,717 16,990 14,846 21,866 856,642 771,372 9.6 
1925 13,364 18,027 15,175 21,936 880,679 818,150 Ton 
1926 14,188 19,243 15,372 22,066 922,968 868,315 5.9 
1927 14,870 19,465 15,600 22,193 953,189 872,402 8.5 
5 year 
average 13,941 18,468 15,122 21,973 921,902 840,486 8.8 
1928 18,423 22,588 15,819 22,077 1,164,612 1,008,634 icra. 
1929 14,951 19,375 16,090 22,628 929,185 851,279 8.4 
1930 12,370 16,910. 16,416 23,650 (ec hiekis wi aibeacy, 5.6 
1931 10,793 14,610 16,745 23,769 644,571 611,609 Bet 
1932 10,067 12,818 16,888 235773 596,129 537,138 9.9 
5 year 
EVEV ERS. los dok 116200, 5 16,592 23. a0 B12 053) oulbs 257 8.5 
1933 Py D3, bh Dow 15 O40. 230 72a 549,211 484,397 Ue 
1934 10,026 12,950 17,015 23,676 589,271 544,720 7.6 
1935 10,522 13,509 17,222 23,652 610,952 568,318 7.0 
1936 11,424 14,814 17,241 235554 662,619 625,956 5.5 
1937 11,602 15,165 17,223 23,707 673,663 636,718 oe, 
5 year 
average 10,585 13,598 17,146 23,666 617,345 574,580 6.9 
1938 12,135 14,505 17,186 23,684 706,095 609,720 digprc 
1939 1037 17 g0od 27276 23,668 817,244 718,554 1251 
1940 16,028 215532 17,159 23,603 934,092 908,158 258 
1941 22.370 273200. 175151. 3 60 1,304,661 1,151,306 ee 
1942 22,600 31,729 17,077 23, 40h 1,323,442 1,345,174 T.o- 
5 year 
everage, 17,435 22,410 17,150 23,595 1,016,618 949,777 6.6 
1943 Seen esos Se) 0172086 23,494 1,464,716 1,540,070 5. 1s 
1944 27,376 36,016 17,030 23,496 1,607,511 1,526,753 B20 
1945 27,252 34,600 17,029 23,498 1,600,283 1 472 nos 8.0 
1946 23,480 30,812 17,037 23,437 Teo las.0G) Ly ade oes 4.6 
1947 26,202 32,945 17,035 23,402 1,538,139 1,407,799 8.5 
5 year 
ecrege 25,852 34,140 17,033 23,465 1,517,760 1,454,933 4.1 
1948 25,218 32,943 17,033 23,401 1,480,587 1,407,783 4.9 


# Percent. C.N. above pepe 


NOTE; 


5 year averages computed from data on statement. 
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THE CHAIRMAN: Are these figures liable to 
dispute in any way? 

MR, EVANS: The figures themselves, I think not, 
The mathematics, Straight computation of averages,I think 
ought to be subject to check, If there is any error it 
is certainly inadvertent, It is nothing but a computation 
of averages, 

This analysis shows that for the five year 
period ending 1927, the traffic density of the Canadian 
National measured in terms of revenue ton miles per mile 
of road was 8,8% below that of the Canadian Pacific, In 
the next five years 6nding in 1932, the Canadian National 
density was 8,5% below that of the Canadian Pacific; in the 
five year period ending 19357 it was 6,9%; in the five year 
period ending 1942 it was 6,6%; and in the five year 
period ending 1947 it was 4.1% below that of the Canadian 
Pacific. In view of the fact that it has been suggested 
that the wartime years are perhaps an unfair basis of 
comparison, one may look at the figures for the year 
1948 when the Canadian National traffioe density was only 
4,9% below that of the Canadian Pacific, Care should 
be taken in using the 194g figures when the Canadian 
National for the first time operated the Newfoundland 
Railway. This, admittedly, had a marked effect upon the 
traffic density of the Canadian National system and is 
no doubt the basis upon which Mr, Fairweather suggested 
that the traffic density of the Canadian National is 
about 10% below that of the Canadian Pacific, 

The improvement in the average traffic density 
of the Canadian National per mile of road is thus apparent 
over the years and this, coupled with Mr. Hungerford's 
Statement to which Mr, Fairweather agreed, suggests the 


Strong probability that in future this trend will be such 
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as to overtake the deficiency, Moreover, I suggest 

that it is not impossible or even improbable that the 
Canadian National will achieve an average traffic density 
in excess of that of the Canadian Pacific excluding the 


Newfoundland Railways which it took over in 1949, 


(Page 24273 follows) 
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However, traffic density is not the whole Story. 
On page 51 of the Canadian National brief is shown the 
average revenue per ton mile of the two systems. The 
average of the period 1923 to 1947 indicates that the 
average revenue per ton mile ig more than 4% lower in the 
case of the Canadian Pacific. Mr. Liddy made clear at 
p. 17428 that low rates as well as density determined 
profitability of lines. 

Mr. Fairweather's table at p. 20093, showing 
the effect of inflatim upon the lines of a company having 
a lower average traffic density should, therefore, be 
Scrutinized most carefully. 

It is easily ascertainable from this table that 
the proportion of expenses variable with traffic in the 
case of Road A is 58% and in the case of Road B is 56%. 
The figure of 56% in the case of Road B is Obviously the 
figure intended to reflect the figure for the Canadian 
National which mr. Fairweather gave at ps 20235. In 
passing it should be noted, however, that the transcript 
indicates that Mr. Fairweather stated that on the 
Canadian National, 56% of expenses were constant and 
44% variable with traffic. I think this is obviously a 
reversal of the two percentages, and I, therefore, am 
assuming that the proportion of expenses variable with 
traffic on Road By Liese56E; corresponds with the Canadian 
National figures. 

It is also clear from this table that the higher 
the proportion of the fixed or non-variable expenses used 
in the table, the greater will be the net effect which the 
table is designed to show. Correspondingly, the higher the 
proportion of variable expenses, the smaller will be the 
relative reduction in net per mile of road B as a result of 


the given amount of inflation. 
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I say that because of all the expenses were say 
100 per cent with traffic you would have no difference 
between the two at all. 

LE 1B, therefore, important to scrutinize the 
variable expense ratio used in the table. This can be 
done by checking it against the table on Dv AL. of tihe 
Canadian National brief. The last-mentioned table is 
designed to show the effect on the Canadian National net 
Operating revenue of ee declines in €ross revenue. 

I do not know whether the Commission desires to 
follow me in this more closely by reference to the brief, 
bug, Isthinkeas perhaps need not. 

If this table igs analyzed -- I am Speaking of the 
table on page 11 of the brief of the Canadian National -- 
it will disclose that the proportion of expenses variable 
with traffic is from 72% to 75%. The Commission will note 
that the table itself in the footnote Says that for every 
dollar of decline in revenue, expenses decline by 70¢. 
Because a proportion of expenses included in total 
expenses is fixed in relation to traffic volume, the ratio 
of variable expenses to fixed expenses in the total can be 
calculated approximately . It is by this process that I 
have derived the proportions of variable expenses used in 
that table, of from 72% to 75%. Bearing in mind that the 
table showing the effect of inflation has used 56% for 
Road B, and that the greater the proportion of expenses 
variable with traffic the Smaller the effect of inflation 
on the net per mile of Road B, it becomes clear that if the 
Proportion of variable expenses used in the table on ptelii 
of the Biref had been used in the table on p. 20093, the 
decline in net of Road Bas a result of the indicated 
inflation would be very substantially reduced. 


A further point arises. The table makes clear 
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that the difference in traffic density as between Road A 
and Road B is 13-1/3%. The difference in traffic density 
in 1948, which was the last year prior to the taking over 
of the Newfoundland Railways -- as between the Canadian 
National and the Canadian Pacific, and 1948 was the last 
year prior to the taking over of the Newfoundland Railways 
-- was 4.9% according to the analysis to which I have just 
referred. Rounding this out to a difference of 5%, a re- 
calculation of Mr, Fairweather's table will show that 
Road B, instead of having a pre-inflation net per mile of 
$800, would have a pre-inflation net per mile of $1550. 
With 50% inflation, the net ber mile, instead of being 
$325 would be $1380 and the decline as a result of infla- 
tion would have been only $170 or about 11% instead of 
$475, or nearly 60%, which Mr. Fairweather's table 
indicates. 

In arriving at those figures I have taken Road B 
2s having a traffic density of 1425 instead of £300; “that 
is to say, Road B would be 5% less in traffic density than 
Road A. 

My submission is that the table put in by Mr. 
Fairweather to show the effect of inflation on a road of 
lower traffic density really exaggerates the effect it is 
designed to show. Undoubtedly, the effect is there to some 
extent but with a difference of traffic density as little 
as 5% and with a higher proportion of variable expenses than 
has been used, the result must be almost negligible. 

Your Commission in that connection will recall 
that Mr. Fairweather, at page 20331, said -- and I quote 
the words he used -- "The great outstanding difference 
between them is their straffic density." 

If anything further is needed on the subject of 


the proportion of operating expenses which is variable 
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with traffic the recent Study of the Interstate Commerce 
Commission indicates that from 80% to 90% of all expenses 
are variable with traffic -- see PP. 3396-3399 of the 
transcript of the 20% Case (Vol. 814). 

Then, too, we have other figures in the 20% 
Case from Mr. Gracey's evidence which indicate that 
76% of expenses are variable with traffic on the Canadian 
National and a figure of 72% given in Senate Document 
No. 63 (which was a Study of United States conditions 
earlier than the last Study of the Commission) at pp. 3356 
and 3361 in the 20% c¢ se. 

Second, the present traffic volume, while 
admittedly lower than in 1948 and one or two of the war 
years, is still, in terms of gross ton miles or net 
revenue ton miles, as you may choose, Substantially 
(about 9%) above the average level of the years 1940 to 
1946 inclusive. In those years the Canadian National, 
after paying even its present high level of fixed charges, 
was able to earn Surpluses averaging more than 
$12,000,000 per annum. (See p. 52 - Table 10). 

As Mr. Newman stated in his evidence both to 
your Commission and to the Ba rd of Transport Commissioners, 
there is a substantial annual increase in the population 
of Canada. Mr, Cooper agreed that increased population 
tended to reflect itself in the volume of traffic requiring 
transportation and at p. 19030 agreed that it is not 
improbable that C nadian National Railways will in future 
have years in which the traffic volume will be as great as 
1949, 1948 and the war years. 

In these circumstances, it would not only be 
fallacious but, I Suggest, even folly to think that traffic 
volume may not from time to time in -future reach or even 


exceed the traffic volume of the war years. Now the 
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Canadian National quite fairly admits that an imbalance 
exists between costs and rates and that this imbalance, 
1t hopes and believes, should be redressed. At p. 19029 
Mr. Cooper admitted that but for this imabalance and the 
deficits of the Newfoundland Railway and the Temiscouata, 
the Canadian National could earn today Substantially its 
wartime surpluses. 

It was for this purpose that I introduced two 
exhibits, namely, Nos. 255 ana 256. Exhibit 255 shows 
that, taking the years 1940 to 1946 ana making the 
adjustments in fixed charges as well as providing for the 
income from the $300,000, 000 capital fund and after 
deducting the full amount of the capital expenditures in 
those years, there would have been in the Surplus fund at 
the end of 1946 an amount of $185,000,000. 

It is to be remembered that it was in 1946 when 
the Railway Association Of Canada made the flvstoef wits 
two applications for increases in freight rates. It ig 
my submission that it would have been next to impossible 
for the Canadian National with ea Surplus fund amounting 
to $185,000,000 to have Joined in the application for 
increased rates made in that year. 

I am not Saying that the Canadian National would 
do that because they wanted to hurt us; I am saying that 
the pressure would have been such that it would have been 
impossible for them even if they had wanted to do so. 

Similarly, in 1948, as Exhibit 255 shows, there 
would have remained in the Surplus fund an amount of 
nearly $108,000,000, even after capital expenditures in 
that year amounting to the large figure of $65,000,000. 

It is to be remembered that in 1948 the Railway 
Association of Canada filed its second application for an 


increase in freight rates and I ask this Commission to 
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consider whether in these circumstances the Canadian 
National would have Joined in the second application made 
ins1ougee Troatthaainat: done So, the position of the 
Canadian Pacific would have been perilous in the extreme. 

Again I want to make it clear that Ido not infer 
that the Canadian National would have refrained because 
of a desire to hurt us; I am merely saying that pressure 
would have been on them which would have been overwhelming 
and would have prevented them. 

Exhibit 256 shows the situation on a somewhat 
different basis. It is identical in every respect with 
Exhibit 255 save that there has been deducted from the 
Surplus in the same years 1940-1948 one-half of the 
capital expenditure made in those years. Exhibit 255 had 
been on the bases that all would be deducted. TI am not 
Suggesting that one-half is the correct amount which 
Should be deducted but it is clear from Mr. Cooper's 
evidence (see p. 19044) that not all of the capital 
expenditures in those years could be :: classed as non- 
revenue producing expenditures and therefore provided from 
Surplus, the surplus at the ena of 1946 would have 
amounted to $255,000,000 and at the end of 1948 to 
$222,000,000. 

Even making allowances for the deficit which the 
Canadian National would have encountered from the 
acquisition of the Newfoundland Railway, the surplus 
would have been very substantial indeed at the end of these 
years 1946 and 1948 (i.e. gee p. 19046). Using Exhibit 255, 
the 1946 figure would have been $161 million in the surplus 
instead of $185 million, and in 1948 $75.7 million instead 
of "S107 U7 million, on Exhibit 255 with all capital expend- 
iture taken out of Surplus. 


As to the Newfoundland Railway, it is my submission 
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that the recommendation of your Commission should be that 
the operation of the Newfoundland Railway should be 
excluded from the System accounts. It can quite readily 
be segregated and its efteot on comparisons put forward 
by the Canadian National ig a very disturbing one. 

One must bear in mind that the effect of the 
Newfoundland R ilways is really being used twice in the 
Canadian National Submissions; first, it is argued as 
part of the justification for a reduction in its fixed 
charges and, second, it is put forward as indicating the 
improbability of the Canadian National having surplus 
earnings in future. It Should be borne in mind that much 
of the case of the Canadian National is built upon this 
foundation. That is to Say, the lower average traffic 
density is argued to produce a lesser net yield from rate 
increases. However, the maximum effect of the net earnings 
from the Newfoundland Railways can never be more than the 
deficit on that railway which at the present time is 
estimated to be about $4,000,000 per annum. 

In my submission, whether or not the Newfoundland 
R ilways are to be Segregated from the rest of the System, 
they should be so Segregated for the matter of determining 
earning power for rate- making purposes. 

With regard to the effect of motor competition, 
it was asserted by the Canadian National (see Fairweather 
Pp. 20359) that the principal reason is that the Canadian 
National is preeminent in Central Canada where motor 
competition is greatest. However, as Mr. Fairweather 
admitted, the Canadian Pacific is likely in future to meet 
increased motor competition in Western Canada where it at 
the moment is preeminent. 

As a further matter, Mr. Fairweather at p. 20344 


(Vol. 111) admitted that if the traffic density of the 
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Canadian National shoulda go to 10% higher than that of 

the Canadian Pacific he would not then assert that the 
Canadian National surpluses would always be smaller than 
those of the Canadian Pacific. fe he pubis, i, “Oh 
certainly not, if we should by some inconceivable condition 
Overcome that handicap, I would expect that the Canadian 
National operating results would reflest it” 

He went on, of course, to protect his answer by 
giving his view that his Study over the years did not 
indicate any probability of that happening and went on 
to point out that the Canadian National had "a job of 
WORM nes 2 in future of adding to the development of this 
country by extending lines and that will dilute our 
traffic density." 

Perhaps I should point out that the analysis 
indicates that in the years of the twenties, which was 
probably the most tremendous recent building of railway 
lines in this country by both railways, the average 
traffic density showed an increase over what it had been 
previously, and I imagine that has been true of both 
railways. That is as to the point of new lines diluting 
traffic density. 

THE CHAIRMAN: What period of time are you re- 
ferring-tor 

MR EVANS: In the twenties. Mr. Fairweather has 
been saying, in the future we are going to have to build 
new lines, development lines, and that will dilute our 
traffic senate I merely point out that, while that may be 
true in the initial Stages of construction of branch lines, 
the period of the twenties, which was a tremendous, and even 
extravagant, period of building branch lines by both roads, 
there was an increase in the average traffic density in 


those five-year periods. 
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I pause merely to point out that if the Canadian 
National has a Job of work in extending development 
lines, so has the Cunadian Pacific and I also point out 
that the Canadian National has been at pains to suggest 
that its future development lines Should only be under- 
taken if they can show a reasonable prospect of paying 
their way. 

To sum up all of this evidence on behalf of the 
Proposals I suggest to this Commission that one of the 
most important reasons that could be presented in 
Support of the Canadian National proposals, namely, its 
earning power in future years, has been passed over in 
the same general terms and that your Commission would 
be quite unable to make such an important finding as the 
necessity requires. Your Commission will, I trust, not 
misunderstand the purpose of this argument. All [I am saying 
is that if one could be sure that the earning power of the 
Canadian National would never improve in future the 
C nadian Pacific would have no reason for being concerned. 
What the Canadian Pacific fears is that the tendency to 
minimize the earning power of the Cinadian National, as 
Mr. Elliott put it, would be accepted as the assurance 
which the Canadian Pacific needs to protect it against the 
consequences of the recapitalization proposals. 

Mr. Northey Jones foresees an increased volume 
of business in the 1950's as compared with the past (see 
P.- 20441 - yol. 112; see also p. 20596 where he speaks of 
the expanding economy, in Canada and at p. 20598 where he 
Says the expansion in Canada will be greater than in the 
United States.) 

It will be remembered that Mr. Northey Jones is 
an investment banker, and his firm at least, and certainly 


he himself, has more experience perhaps in railway financing 
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than anyone I ever heard of. 

Mr. Norman sees a trend (p. 20620) towards 
"economic €xpansion rather than pea aries oh or retro- 
gression" and at p. 20642 he Stated that "we should not 
lose sight of the longer range estimates of . growth in 
population and economic development in Canada....I am an 
ODPAni sti, I expect the volume of production and therefore 
the transportation demands to reach much higher levels in 
the years ahead." 

This does not argue that in every future year the 
traffic volume will exceed the present or the immediate 
past but it does indicate an extreme probability of 
increasing traffic volume On the average over the years in 
future. 1, therefore, argue with some assurance that the 
possibility and even the probability of substantial 
Surpluses for the Canadian National after the proposed 
readjustment of its capital structure is something with 
your Commission is faced. 

One can, however, get a pretty clear picture of 
the position of the Canadian National under present traffic 
levels: by an examination of Mr. Norman 'g Sheets 1 and 2 
(pp. 20637 & 8) ind of Exhibits 276 and 277 put in by Mr. 
Cooper. 

You will recall that mr. Cooper's exhibits were 
an attempt by him to Suggest that Mr. Norman's two tables 
were in error, and you will recall how readily those 
exhibits of Mr. Cooper's were reconcilable with Mr. 
Norman's tables, and that they had to do with the matter 
of the income tax which was shown on Mr. Cooper's exhibits 
and also the omission of the requirement of the Canadian 
Pacific for dividends. 

I suggest in view of the cross-examination of Mr. 


Cooper that Mr, Norman's Sheets 1 and 2 stand as a fair 
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and reasonably accurate view of what may well happen in 
future. These comparisons show that with a 20% increase 

in rates in effect throughout 1949, the Canadian National 
would have had a surplus of $28 million, whereas the 
Canadian Pacific, even on the Board's formula iwhich 
disallowed certain items of expense, would have had only 
$14 million. When one bears in mind that for nine months 
of 1949 the Canadian National had operated the Newfoundland 
R-ilways and that it haa extraordinary charges for premium 
on bonds called for redemption, one has a little difficulty 
understanding how the Canadian National can be pessimistic 
about the possibility of surplus. With all respect, I do 
think they are extremely pessimistic. 

I pause merely to point out to the Commission 
that on the basis of Mr. Norman's tables, which show that 
in 1949 after these adjustments, and Siving effect for the 
20 per cent increase in rates which has recently been 
authorized, the operating ratio would be 685,"and the 
Commission will recall that Mr. O'Donnell in attacking Mr. 
Northey Jones! evidence as to the possible earning power of 
the Canadian National thought that his assumption of an 
Operating ratio of 90 per cent was very unrealistic; and 
this indicates that on their figures for 1949, after these 
readjustments, and even though they had the Newfoundland 
Railways for nine months of the year, their Operating 
ratio would have been 88.5, even lower than Mr. Jones 
thought was a reasonable mark to shoot at. 

Now, if I may delay for a moment with a table 
put in by Mr. O'Donnell for the year 1950, a forecast, that 
table was put in by Mr. O'Donnell at p. 24082, and the 
Commission will recall that I felt that it was objectionable 
because it was not proved and also because it had to do 


with results in the year 1950, in regard to which the 
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recent increases did not pretend to restore the imbalance 
as between costs anda rates. The Board's judgment was 
based entirely on the results for 1949, 

Without having had too much time to analyze it, 
there are two observations I want to make about that 
table. The page is 24082 in volume 135. 

The first item I do not propose to Spend much 
time on, if your lordship and the Commission will look at 
the item: 

"Elimination of Special credit from 

Deferred Maintenance Reserve 

(non-recurring) $9,000,000." 
Now, that is added to the deficit, which begins at the 
top of the page, their budget deficit of $32,000,000, 
and therefore it is assumed that the deficit of $32,000,000 
had taken into account a budget for maintenance expenditure 
after allowing for the withdrawal from the defereed 
maintenance fund of $9,000,000. That assumes that when one 
withdraws a sum of money from the deferred maintenance 
fund one is doing more than one normally would do in 
maintenance, and that one is restoring the deficiencies of 
the past, and they are therefore asking the deferred 
maintenance fund to pay for the restoration of the defi- 
ciencies, because the deficiencies were to some extent 
at least taken care of by accruals to the fund in the years 
in which the maintenance could not be done Owing to the war. 
So that actually the restoration of the $9,000,000 item 
as an addition to the deficit has resulted in the deficit 
figure at the bottom becoming $122,000, whereas that 
$9,000,000 if it had been treated as I submit it should 
have been treated would have shown that at 1950 there 
would have been a Surplus of nearly $8,900,000 instead of 
a deficit of $122,000. That is the first point I want to 
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make about that table. 

The other is perhaps a little more complicated. 
I have had a quick Survey made of the budget put in by 
the Canadian National before the House of Commons Com- 
mittee from which the figure at the top of that table is 
derived, that $32,236,000. TI have also looked at the 
proccedings before the Sessional Committee on Railways 
and Shipping, and I think my friends will bear out my 
analysis, that that deficit 1s based on estimates of 
revenues and expenses for the year 1950. Now, I am not 
dealing at all with the propriety of their estimates of 
revenues; certainly they can be out or they can be 
accurate; it is quite possible. But there is something 
about the estimate of expenses that I merely draw attention 
to as indicating that there may be a tendency perhaps to 
minimize the surplus possibilities. 

THE CHAIRMAN: It igs going to take some time? 

MR EVANS: It will take a few minutes, yes. 

THE CHAIRMAN: Then we had better adjourn now. 


-~-The Commission adjourned at 1:00 p.m., to meet again 
at 2:45 p.m. 
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Ottawa, Ontario, 
Monday, May 29, 1950. 


AFTERNOON SESSION 


MR EVANS: At the adjournment I had been speaking 
to the Statement put in by Mr. O'Donnell with regard to 
the estimated results for the year 1950. I haq dealt 
with the item of $9,000,000 of deferred maintenance, and 
I was about to deal with a Second item which arises from 
the budget estimate of revenue and expenses, with ®parti- 
cular emphasis on the question of expenses. 

The budget, which is Exhibit 289, does not, at 
least in the copy I have, break down the budget estimate 
of revenues and expenses, but the report of the proceedings 
of the committee does assist a little in understanding 
what is involved. I hope my friends will correct me Shak 
am wrong in assessing what that Shows, but as I understand 
it it involves this, that the revenues are expected to be 
increased in 1950 over the previous year by an amount of 
$26,000,000. 

The reference to that will be found in Mr. 
Gordon's statement before the Committee, at page 182 of 
the proceedings. Perhaps I could read that into the 
record: 

"Let me put it this way: we expect by reason of 

increased rates a total of $26,000,000, but we expect 
a traffic decline which would affect our earnings 
minus to about $12,000,000, and that comes off to 
figure of" -- I suppose he means "to a figuresef" -= 
"roughly $14,000,000 increase; and if we enjoy the 
same volume of freight movement in Newfoundland and 
we add another $2,000,000 to get the total inerease 
of $16,000,000. And there, may I point out, that our 
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months of operation in Newfoundland whereas this 
year we are considering Operations for the full 
period of twelve months." 

Now, my reading of that is Simply this, that 
revenue increases due to increases in rates are expected 
to add $26,000,000 to the revenues for the year 1950, and 
that because the revenues of the Newfoundland Railways are 
reflected for only nine months in 1949, the effect on the 
revenues in 1950 will be about one third of the revenues 
received from the Newfoundland R ilway in that period of 
nine months, and they will add $2,000,000, leaving a 
total of $28,000,000 ‘or increased revenues due to 
increases in rates and to the inclusion of the Newfoundland 
Railway for a further period of three months. 

Now I get the second point from that, that the 
traffic volume wil] decline by an amount representing 
revenues of $12,000,000. That figure of $12,000,000 is 
rather important when one comes to consider the budget 
figure of expenses, 

Before I mention the budget figure of expenses 
I perhaps should point out that in arriving at the first. 
figure on the table introduced by Mr. O'Donnell the 
matter of deferred maintenance had already been taken 
care of, and that the deficit of $32,236,000 is on the 
assumption that deferred maintenance has ‘been drawn down 
to the fund to the extent of the $9,000,000. Having 
regard to the fact that there is a traffic decline of 
about $12,000,000 in volume, we find that the budget 
budgets for an increase of almost $4,000,000 exactly in 
expenses. 

Now, normally -- and I am not quarrelling with my 
friends about this; I am just pointingse1t.outs-s normally 
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$12,000,000, and using even a 70 per cent figure, indicating 
a decline of 70¢ in expenses for each dollar of revenue 
decline, which they used on page ll of their brief, "yau 
would find that expenses might in those circumstances 
normally be decreasing by $8,400,000. Instead ore that; 

the Canadian National has budgeted for an increase of 
$4,000,000 in expenses. Now, the Swing of those two items 
amounts to $12,400,000. If that $12,400,000 were taken 

into account, then the deficit would, instead of being 
$32,236,000, be of the order of $20,000,000. 

THE CHAIRMAN: How much? 

MR EVANS: $20,000,000. ‘The only reason I mention 
that is not to Say that my friends are extravagant in 
maintenance, but to point out that it may be one of two 
Eines s alt may be increased costs. On the face of Lc peor 
course, it does not include any anticipated increase in 
wages, but it may be increased material costs, and if it 
is increased material costs then it is imbalance. That is 
my point about it. If Ltais due to imbalance, then my 
point about the rejection of the Statement was Sound, on 
the ground that you cannot, by applying something to a year 
in which imbalance exists, measure the effect of Something 
which was in turn a measure of imbalance in the previous 
year; and therefore I Suggest that one must or Should, 
without some further explanation, reject this statement as 
an indication of what the true results of the Canadian 
National will be on a restoration of imbalance. TI am not 
Saying that the estimates are wrong; I am merely saying 
that it is not a fair test of the earning power of the 
Canadian National, having regard to the possibility of 
imbalance still existing, and also having regard to the 
treatment of deferred maintenanee. That is all I have to 
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Perhaps I should give the Commission the page 
reference to the exhibit, the budget which I used for 
Showing the increase in Operating expenses. It ig revised 
page 2. The original budget as put in, I believe, has 
been revised, and I have the old page 2 and the revised 
page 2, but I think the difference in expenses is almost 
identical in both cases. 

THE CHAIRMAN: Revised page 2 of what? 

MR EVANS: Of Exhibit 289. 

Then if I may turn again to my notes--- 

THE CHAIRMAN: You Say revised page 2 of Ex- 
hibit 289? 

MR EVANS: Yes. That shows in three columns, my 
lord -- it is not the Statement, my lord; it is the Exhibit 
289 which was filed ag an exhibit. It is the budget, and 
the budget, my lord, is the foundation for the first item 
on the statement which was copied into the record. That 
deficit item which begins the statement, $32,236,000, is 
the end figure of the budget on revised page 2, which 
shows--- 

THE CHAIRMAN: Revised page 2 of what? 

MR EVANS: Of Exhibit 289. 

THE CHAIRMAN: What Exhibit 289? 

MR EVANS: The Exhibit 289 in + -this proceeding. 


(Page 24290 follows) 
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THE CHAIRMAN: Yes, but the Exhibit 289 here 
is only one sheet, 

MR. EVANS: No, Sir, I think you will find that 
when that was put in that was copied into the record and 
was not given an Exhibit number, and the budget was put 
in as 289, 

THE CHAIRMAN: The Exhibit number is printed 
On 10. Yes, I see; | 

MR. EVANS: You will find that the end figure 
On the revised page 2 opposite "deficit over the year 
1950", the outside column is the beginning figure of the 
Statement which you had marked 289 which was subsequently 
not marked as an Exhibit but copied into the record, and 
it is from that figure there are derived the subsequent 
calcylations which produce the deficit figure of $122,000, 
You see 1949 actual figures of expenses, my lord? 

THE CHAIRMAN: Yes. 

MR. EVANS: There is a difference between that 
and the 1950 budget, an increase of $4 million, ana... 
have been arguing that they are budgeting for a decrease 
in volume of expenses which, measured in terms of the 
factors they used in the other table on page 11 of their 
Brief, would indicate that one might expect instead of 
an increase in expenses, a decrease of $8.4 million, 

a Swing of $12.4 million. 

It remains to consider what might be the effect 
on the Canadian Pacific if these matters came about and 
what can be done to prevent such an effect, 

The first effect on the Canadian Pacific is that 
although the Canadian National does not ask to be the 
yardstick the pressure of public Opinion might produce 
that result, Mr. Northey Jones at p. 20446 stated that:- 


"There is a serious question whether the 
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Canadian Pacific could remain the Standard 
if the Canadian National were granted the 
relief it has requested and is not required 
to use earnings over and above its fixed 
charges to pay a return on its equity 


capital," 


At p. 20447 he said it was "hard to believe that 
there would not be @ strong demand from many people for 
lower rates or even a demand that the Canadian Pacific no 
longer remain the yardstick," 

On the following page he said it was not un- 
thinkable that the Canadian National might have a net 
of $75 million put if, on the other hand, the net is low, 
the Canadian Pacific might have to request increases in 
rates and the Canadian National might not go along if 
it were carning sufficient for its fixed charges, 

At p. 20450 he gave it as his firm opinion that 
whether or not the Canadian Pacific or the Canadian Na- 
tional or both became the yardstick in rate cases, 
Canadian National's earnings after reduced fixed charges 
would have a material PLLeou 2n the fixing of the rate 
level, He further gave his opinion that in such an event 
the Canadian Pacific "would be put in a disastrous posi- 
tion and great disservice would result to the people of 
Canada," 

THE CHAIRMAN: Have you anywhere in mind some 
other incentive that might be put upon the Canadian 
National in the event of all this prosperity which would 
induce them to go along asking for rate increases? 

MR. EVANS: Yes, I have, my lord. TI am going 
to make that Suggestion, 


THE CHAIRMAN: All right. 
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MR. EVANS: At p. 20490 he stated that if the 
Canadian National had Carnings after fixed charges of $50 
million "quite a reaction about why should these rates be 
So high" might ensue, 

At p. 20500 he stated that there would be pressure 
to make the Canadian National the yardstick if they have 
what he called an "appreciable surplus," 

At p. 20504 he thought that the Canadian National 
might not go along on an application for an increase Le 
it had sufficient to pay its fixed charges, 

At p. 20518 he said that he was worried even if 
the Surplus got down to a minimum figure because in that 
event the Canadian National might not go along with the 
Canadian Pacific for an increase which it needed to earn 
its requirements, 

Mr. Norman likewise at p. 2062 thought that 
a large part of the public would use any comparisons which 
are favourable as a yardstick to call for a reduction 
or to oppose an application for an increase in rates. 

At p. 20633 he made a similar statement. 

At p. 20681 Mr. Norman stated that the problem 
boiled down to the possibility of a surplus for the 
Canadian National which "may bring pressure on rates, " 

Mr. Frawley in his cross-examination of Mr, 
Northey Jones (see pp, 20562, 20562a, 20569, 20579-80, 
and 20583-4) pointed up exactly the fear which the Canadian 
Pacific has expressed when he said:- 

"It is not at all unreasonable to suppose 

if freight rates were to be fixed on the 
basis of the needs of the Canadian National, 
that they could indeed be substantially 
lower than rates based on the needs of the 


Canadian Pacific." 
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In his croSs-examination of Mr, Elliott, Mr, 
Frawley asked him (p, 20862-3) -- 

"At what cost to the people of Canada 

must the Canadian Pacific be kept the measure 
Om guide." 

and he was concerned to know what concession the Canadian 
Pacific was prepared to make in order to have the protec- 
tion it needs, 

While Mr. Frawley admitted (p. 20863) that the 
Canadian Pacific must Obviously be kept from bankruptcy 
he seems to think that out of its fair return it should 
pay something for the privilege of Obtaining a fair return, 
That is to Say, if the return is fair 1t should be reduced 
to less than what is fair in order to ensure that its re- 
turn will be fair. . These Statements make it quite clear 
when coupled with the statements made in the Canadian 
National brief at pp. 38 and 39 that everyone recognizes 
the possibility of pressure being brought to bear in the 
event of Canadian National Surpluses to have rates reduced 
below what may be necessary for the Canadian Pacifics 

Perhaps the most impressive argument on this 
point is availaple in the answer given by Mr. O'Donnell 
to Dr. Angus at pp. 20289-90 where Dr, Angus asked on 
what principle the Canadian National acts in deciding 
whether or not to Support the C.P.R. in an application 
for an increase in rates. Mr. O'Donnell's answer was 
fei AS oars o its own requirements." If require- 
ments are to be reduced by the proposed recapitalization, 
one assumes that these reduced requirements would deter- 
mine the policy of that Company. 

In my submission it is a very real possibility 
and unless your Commission is prepared to risk the 
financial integrity of the Canadian Pacific, it must be 


taken into very serious consideration. 
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A further statement by Mr. O'Donnell perhaps points 
up the position of the Canadian Pacific better than anything 
that I could say. That is his statement at p. 23800 that 
Mr. Northey Jones! evidence as to the necessary earning 
power of the Canadian Pacific is "so out of realism that 
we cannot see it at all", 

Although it is counsel's function, if he challenges 
the evidence of a Witness, at least to cross-examine 
him upon that evidence or to produce some evidence to 
refute it, Mr. O'Donnell argues to your Commission without 
any evidence whatever to Support him, that Mr. Northey 
Jones is unrealistic when he offers his view as to the 
necessary earning power of the Canadian Pacific. Thus 
Canadian National rejects the evidence of an acknowledged 
expert in an attempt to minimize the matter of earning 
power as an element in its recapitalization proposals. 

Canadian National is Suggesting that the limit has 
been reached in the increase in ratesy PTs <3 Suggesting 
that what Mr, Northey Jones, as an independent expert, 

Says is required is not in fact required to support the 
position of the Canadian Pacific. 

Thus, in order to save its own recapitalization 
proposals, Canadian National is prepared, in effect, to 
argue that there is no hope for the Canadian Pacific 
meeting its needs as measured by Mr. Northey Jones' evidence, 
In the light of this attitude, is there much doubt as to 
the Canadian National's position if their fixed charges 
are reduced, when a further increase in rates may be 
required? 

Nothing, in my Submission, could more clearly point 
to the danger of the position of the Canadian Paditire. 

I would have thought that the Canadian National would 


take the position, as its Brief implies, that there is 
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Still an imbalance as between rates and costs. Instead 
it argues that the increases have about reached the limit 
and that Canadian Pacific is unrealistic in thinking that 
it is still below the level of proper earning power for 
its railway operations. 

Canadian National Says that it wants to be in a oom- 
parable position with a commercial Organization. We would 
be delighted to have them in a comparable position in all 
respects, 

It will not do to have them comparable merely on the 
basis of fixed charges. In order to be comparable they 
Should be put in a position where at least they have the 
incentive to earn a comparable net income with the 
Canadian Pacific. It is the Canadian National's failure 
to recognize this as a fundamental position of the 
Canadian Pacific that gives rise to our: fear, 

It would, of course, be different if the Canadian 
Pacific were over-capitalized. No one has ever sugges ted 
that. The Canadian Pacific has only maintained its credit 
because of its high level of Other Income and its undoubted 
efficiency, While Other Income is not taken into account 
directly in fixing rates, it undoubtedly has a marked 
effect on the Company's credit position which would 
otherwise, under present circumstances, be at a very low 
ebb. 

THE CHAIRMAN: I notice you say: "While Other 
Income is not taken into account directly in-fixing 
rates....'. What is your reservation there? 

MR. EVANS: For example, we were recently 
able to finance an issue of $20 million of collateral 
trust Buridarlit what was a very considerable reduction 
in average interest rate for these bonds, and that only 


because our credit has been maintained at a higher level 
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than railway operations in themselves would permit. 

The Other Income last year was in excess of the net 
carnings from the railway, and yet Other Income represents 
an investment of only a fraction of what the railway 
properties represent. So I say that although not directly 
taken into account, it is reflected indirectly in the 
requirements of the Canadian Pacific and in its credit, 
because those reduced fixed charges are reflected in the 
Board's judgment as to the amount of the increase. 

So long as the Canadian Pacific has to rely on 2te 
own resources it cannot be in as favourable a position 
as the Canadian National, relying on the resources of 
the Dominion Government. It is one thing to talk of 
comparability of the level of fixed charges, but in 
my submission it is idle to talk of that kind of 
comparability without also considering other aspects 
of comparability. 

In effect, Canadian National is arguing that the 
present earning power of the Canadian Pacific Railway 
cannot improve to the level which Mr. Northey Jones 
Suggests and, having reached that point in its reasoning, 
it argues that the Canadian National also can never 
improve and therefore it requires relief. All that I can 
say about that is, if the Canadian Pacific cannot improve 
its present earning power it cannot survive as a privately 
owned system. It therefore follows that so long as one 
believes that the Canadian Pacific has a possibility of 
Surviving, one cannot assume that the earning power of 
the Canadian National will not also improve. 

Your Commission will, I am sure, be struck by the 
fact that although the railways have received in recent 
cases substantial increases, the Canadian Pacific during 
the past three years has failed to earn what the Board has 


held it entitled to earn by at least $80,000,000( Ex, 285), 
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I may point to this, that if the Commission 
desires it, they can find on record with the Bureau of 
Statistics the results so far this year, and they will 
find that aeareee snneeaac in rates that went into effect 
on March 23, of 16% in lieu of the previous increase of 
8%, the gross earnings are only fractionally above a 
Similar period of last year. Net Carnings have shown 
some improvement, but only a small amount. 

THE CHAIRMAN: This $80 million you say, is 
that the same $80 million that Mr. Carson referred to? 

MR. EVANS: Yes, sir. 

THE CHAIRMAN: Lost by delay? 

MR. EVANS: Lost by delay, but we are always 
behind, my lord. My point is that we have now got relief 
based on earlier requirements. We are now heading into 
a period where our gross revenue is only very very slightly 
up despite the increases in rates, and we are facing an 
increase in wages. 

- - yet in arguing for its recapitalization 
proposals the Canadian National is applying its results 
in these ee as if the balance had been restored. I 
think that is perhaps important because the average 
deficit figure they have been using has been including 
these years during which the Canadian Pacific, despite 
the increases which took place, was behind even the 
permissible level of earnings by a total of $80 million. 
It (and I mean the Canadian National) is using figures 
of deficits of recent years as indicative of future results. 

A further effect on the Canadian Pacific of the 
Canadian National proposals is the probability that 
the proposals in themselves provide an unfair competitive 
position for the Canadian Pacific. Your Commission 
will have in mind the fears expressed in the Drayton- 


Acworth Report which were referred to in evidence by 
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both Mr. Walker and Mr, Norman. Certainly the Drayton- 
Acworth Commission was impressed by the need for 
bearing in mind the difficulties of a privately owned 
company competing with a publicly owned company. It 
was undoubtedly for this reason that the Drayton-Acworth 
Commission at p. 72 (and I have already given the 
Commission a reference to that) made it quite clear that in 
its view (see p. 20612) it is the duty of the Trustees of 
the newly formed railway system to "operate their system 
aS a commercial concern, and to make no general reduction 
in rates, unless ordered so to do by the Railway Commission, 
until interest at a reasonable rate was earned on the 
whole capital value....of the undertaking," 

A still further effect on the Canadian Pacific 
is the provision of a very large sum ($300 million) as 
a capital fund which can be drawn upon by the Canadian 
National in future for capital purposes. It is true that 
our friends in the Canadian National have taken the posi- 
tion that any sum so drawn down must be approved by 
Parliament in the annual budget of the Canadian National. 
One might venture to indicate the view that such a limi- 
tation is inconsistent with an acknowledgment of indebt- 
edness and to wonder why in such an event it is necessary 
to establish such a fund at all. However, assuming that 
Parliament would autherize annual appropriations, all 
that Parliament would be expected to do would be to vote 
these amounts when applied for if it felt that the sums 
applied for were reasonable. No one would, I think, 
be so bold as to suggest that Parliament would refuse 
to vote such sums for capital expenditures on the 
Canadian National merely on representations that the 
Canadian Pacific at that particular moment found itself 


unable to raise necessary capital for the improvement of 
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its own system. Yet this, indeed, might well be the 

case in periods of low earnings for the Canadian Pacific. 
AS a matter of interest in that connection, I would like 
to refer again to the Duff Report, where at page50 there 
is a section entitled "Political and Public Pressure", 
It begins with paragraph 142 and it proceeds to para- 
graph 154. The Commission will note particularly at page 
52 a paragraph showing the capital expenditures authorized 
by Parliament during the fiscal year 1929 to 1930. I am 
not going to read the paragraphs, but I think it is a 
fair commentary on those paragraphs, that if there is one 
thing that is apparent from the recital and the findings 
there made by the Commission, it is that Parliament is 
rather inclined to approve quite. readily the recommenda- 
tions made to it by the Railway Company, and certainly 

if the fund had previously been established as a debt 
owing to the railway, I cannot conceive of any rejections 
by Parliament of the right of the railway company to use 
that fund. 

Thus the provision of a large capital sum nearly 
equal in amount to the outstanding ordinary stock of the 
Canadian Pacific provides means by which the Canadian 
National could, if it chose, be put in an extremely 
favourable competitive position as compred with the 
Canadian Pacific. In periods during which the Canadian 
Pacific could not obtain capital monies because of its 
low earning power, the Canadian National could always 
have access to almost unlimited sums. 

In that connection for example, I might point 
to this. I am not suggesting it would be wrong for the 
Canadian National to spend money on modernization, but 
in periods of low earnings a privately-owned company 


haS to be able to go out and borrow its money or sell stock 
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and raise money in that way. Now then, the Canadian 
National, by the use of that fund, could, (Iam not saying 
they would but I am saying they could) go out and 
dicselize their whole system with the attendant savings 
that could be achieved, and the Canadian Pacific, with 
its limited means, would have to work this thing out 

by a piecemeal application, we will say, of diesel power 
and the savings that result from it. It is only an 
indication of the competitive advantage which the almost 
inexhaustible resources of the Dominion Government being 
placed at the disposal of the Canadian National, provide. 

THE CHAIRMAN: Well, could not the Dominion 
Government, or rather Parliament, authorize expenditures 
such as those you refer to? 

MR. EVANS: I think they could. What I am 
pointing out is that the thing is more or less crystallized. 
They set this credit up of the Canadian National, and 
it is a debt owing to the Canadian National upon which 
interest is paid. It seems to me that having once had 
that set up, the control by Parliament in future, although 
they would seek Parliament's approval of their budget, 
would be almost cursory, because it is a debt owing to 
the Canadian National which they are entitled to have 
paid. They Sereeiniy” they could prevail on Parliament 
year by year to do this, but it does seem to me that 
there is quite a difference between setting it up as 
a debt in the first instance and voting such require- 
ments each year, 

Indeed, Mr. Norman not only described the pro- 
vision for the establishment of such a fund as a "hidden 
subsidy" (p. 20744-20749 inclusive) but he also (at pp. 
20634-5) pointed out that the Canadian Pacific in 
the face of these provisions "would be forced either to 
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competitive position, or otherwise fall behind in the 
race." 

Now, you see, if the Canadian Pacific in those 
circumstances had to increase its debt in a competitive 
effort to meet the improvements which this fund would 
provide, it must be borne in mind that all that the Canadian 
National would be giving to the Government for that debt 


is an equivalent amount of equity stock which they are 


under no compulsion to service by dividends. In our 

case we are not able, under present conditions, to finance 
by equity stock, so that our only alternative in that 
clreumstance would be to finance through increasing our 
fixed charges. 

He concluded that the desirability of having 
two competing enterprises, one publicly and the other 
privately owned, would in his opinion be "completely 
undermined by the adoption of the drastic subsidy 
proposals submitted by the Canadian National." 

I have thus shown that there is a substantial 
threat to the Canadian Pacific if the recapitalization 
proposals are accepted in their present form. TI have, 

I think, adequately demonstrated that these proposals 
are predicated upon generalized assumptions of earning 
power in future for the Canadian National. I suggest 
most seriously that the forecast of earning power is 
most inadequately dealt with in the Canadian National 
submission. One would not be inclined to doubt the 
ability of the Canadian National officers, if they set 
their minds to it, to make adequate estimates of that 
company's earning power in future. They have not, how- 
ever, made any such forecast. They admitted that there 
is a trend towards growth in population and they admitted 
that there is a possibility of the Canadian National 
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having large earning power in future, They admit that 
this earning power has greater potentialities than that 
of the Canadian Pacific but they feel that for some reasnn 
the position of the Canadian National will at all events 
deteriorate rather than improve in the future. It is 
upon this slim evidence in the face of that of Mr. 
Newman, Mr. Norman, Mr. Jones and Mr. Elliott that your 
Commission is asked to deal with this extremely important 
matter which, while offering only the advantage to 

the Canadian National that the morale of its officers 

and employees would be improved, contains such sub- 
stantial threats to the financial integrity of the 
Canadian Pacific. 

I would, I think, be quite justified in asking 
your Commission on these grounds alone to reject the 
Canadian National proposals. I do not, however, do so. 
Despite the suggestion that Canadian Pacific is unduly 
worried, one must really weigh the advantages on the 
one hand with the harm which the Canadian Pacific 
fears on the other, 

How then can the advantage of the recapitaliz - 
tion and of improved morale be obtained by the Canadian 
National while preventing harm to the Canadian Pacific? 
That is the sole question which I ask your Commission 
to deal with, and in my submission the answer to it is 
comparatively simple. 

Canadian Pacific has put fowward as a propo- 
Sal a draft amendment to Section 325 of the Railway 
Act. I suggest that this amendment is desirable and 
indeed necessary. It does no harm to the Canadian 
National and it does no harm to any freight shipper in 


this country. It does guarantee to the Canadian Pacific 


po 


» cs 
> 


bed nals ail oo 
1h O° genes tir San 98 ad oosepevs atte: & 


_ uey badd Soobtet jam pa senob out (gnarl vais ye te sl . 
gastioqmet \iomortxe obi Hebe feeb ot bores at BREE 
Wan Uh 
ae ogsdnavbs dl vedere aatroRto os het ydotdw Tedtom tae 
aiggkito avi ta efatom ons. 44e3. isaotdem astbonsd orft _ Ta 
~due siove antsy nes phovorgai od bLsow- aeoyolqms ne o<, tae 
oat to winaeae Pakonent? StF Os atest? tatsacis 7" 
, | ,ottiont astbans0_ : | 
anita ab hori leest atte od antdd T bigewE 
on Paok ox og ‘ogals. HHMAOTD 38s oe} 10 abkndbenot tate os 
, O28 @b seavewed ton a6 I ,elsseqoua ismoitsW metbansd |” , 
clebe et sitios? astbenst tat aotrgogeva odd atkqaed. Page 

oi? fe sour dneybs aft spiow yifeei eum ono ,Saiciow 

f oittory aetheasd ond dofdw.anad odd fttw Bacd ono 7 
. | . | . oHTO GH 20 etcet 
2 Bkilastigqeosy sdt. to egse¢nevbs oid MER norte uo. " Ae 
qptbsned. edd yd Beqtndda sd oLasom bevoueme to baa nord ‘ 


Tottiss i aetbosasd Sag ‘od ieee “Bee hiragond ot Lobes tanoiger 


Kabeg pao >' “alo Hae I do tale pat dzoep eloe alt, et, tad? 
eh Dhan owes edt nokeatmdss ya af bap .deiw Lesb od 
| | iS sabogeke ‘ehowttpnaquon oe 
rego = . Be pron tug. ass oftboes monbesie® : 

gous quia to aa gottees ag nono a He, =f 1. oe De. 

bus okdatamh ak tnompasms: ‘gheis rer Peaggue a jatoa 
natdeasd agd ot med On asob JE sweoaaeoea “Resbps: - 

‘et neqatde hig t ont Yas ot mest on 8998 J ae keno ts si te 


| ‘neLknpt Aakbsse> eit of setae 


FTP - 24303 - Mr. Evans 


by statute that rates must be such, taken as a whole, as 
to permit the Canadian Pacific to earn a fair return on 
a reasonable level of its property investment. Your 
Commission will note that it will be for the Board both 
to establish the investment base on which the rate is to 
be calculated as well as the rate of return itself. I 
Should, perhaps, say in passing that your lordship indi- 
cated that he felt this proposal was a double-barrelled 
one. That is true. It provides for a fair return on the 
investment of the Canadian Pacific as found by the Board 
as well as providing specifically for the protection 

of the Canadian Pacific from the result of the 

Canadian National proposals. 

However, the double-barrelled provision is 
necessary because although I have always taken the 
position that the Board .is free to use the return on 
investment as a basis for making rates, it should 
dnethe, 2 lent. of the difficulty which has been exper- 
ienced in recent rate cases, be made clear by 
Statute that this is the basis to be adopted by the 
Board. As Mr. Norman put it in his evidence at 
p. 20718-9 requirements would rise and fail depending 
upon the amount of funded debt from time to time 
outstanding. He pointed to the fact that one enter- 
prise could have a large amount of funded debt and a 
Small amount of stock and another enterprise with 
practically no funded debt and a large amount of stock. 
These would vary from day to day, from week to week 
and from month to month and in consequence there would 
be no real stability in the permissible earning power 
of a railway company or in the level of freight 
rates. In these circumstances I am strongly proposing 
to your Commission that this amendment is necessary 


and should be recommended. (Page 24306 follows) 
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There is a further measure which can guarantee 
to the Canadian National a relief from a high level of 
fixed charges and the consequent recurring deficits 
while giving protection to the Canadian Pacific. It is 
by the use of income bonds. Mr. Norman at DP. 20642-3 
Suggested that the device of income bonds be used to the 
extent of $391 million to replace fixed interest debt. 

I want to make it clear to the Commission that I 
consider both those measures necessary. 

Mr. Northey Jones (Pp. 20564 — yor. 113) said in 
cross-examination -- "not that I Should make Suggestions, 
maybe, as to what you Should do here" put that a provision 
could be made for the issue of "some income bonds and for 
capital fund." The Provision for the capital fund would 
rank vrior to the provision for interest on mach income 
bonds. 

Mr. Elliott made a Similar suggestion. At page 
20820 he said that instead of having the Government accept 
equity capital in exchange for its present interest- 
bearing obligations oy a oa Os \ a sa 

” the exchange of whatever justifiable 
part of $760 million of government-held obligations 
for equity of another form might be contemplated." 

The provision for lncome bonds as compared with 
the substitution of equity stock for fixed interest bonds 
would be no hardship on the Canadian National. I well 
realize that their preference would be for Something in 
the nature of equity and if it were not for the necessity 
of protecting the Canadian P cific one could be quite 
Sympathetic with that view. However, the provision for 
income bonds would eliminate the necessity for annual 
deficits to the extent of the income bond interest 


requirements whileensuring that if the interest was earned 
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it would be paid. The protection afforded by this device 
is simply this -- that it could not be argued that rates 
Should be reduced at least until the interest had been 
earned on the income bonds outstanding. This would tend 
to eliminate pressure to have rates reduced to a level 
which does not pay to the Government some return on the 
capital invested. 

THE CHAIRMAN: This is your answer to my question, 
then? 

MR EVANS: Yes, 81? . 

It scarcely seems possible to contemplate that 
& property of the size of the Canadian National with 
Sross earnings of $500 million a year should not earn at 
least $50 million ana possibly more in good years after 
operating expenses. The present level of fixed charges 
is in the neighborhood of $46 million. A 90% operating 
ratio, as Mr. Jones pointed out, would enable the Canadiar. 
National to meet these fixed charges with that level of 
gross earnings. Any appraisal of the Situation which does 
not take into account the possibility of this earning power 
is an unrealistic one. If there is to be comparability 
between the Canadian National and the Canadian Pacific as 
to the burden of fixed charges, there should also be added 
to Canadian National requirements for rate-making purposes 
the equivalent of the dividend which the Canadian Pacific 
must include in its requirements. The only way this can be 
achieved and guaranteed is by the use of some such device 
as income bonds. That this is customarily used in reorgan- 
izations of private railway companies in the United States 
is in itself a strong argument for using it in the case of 
the Canadian National, 

I think I should point out that Mr. Coo er at two 


places in his evidence (p. 18701 and p. 18813-4) indicated 
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that the proposals were not made with any idea in mind 
of the possible effect on the Canadian Pacific. 

Quite obviously the only protection to which 
the Canadian Pecifie is entitled is that there Should be 
some way of ensuring that the Conadian National be free to 
carn a reasonable return for the Owners of its equity 
capital. 

The amount of the equity capital after giving 
eftreack tonthe recapitalization will be about $1800 
million. There igs no way of estimating, on the matter 
before us, what that return should be. I assume that in 
the last analysis the matter would require study and prob- 
ably a determination by the Board. 

Lor ish however, perhaps useful to Speculate. 

Mr. Cooper himself at p. 18926, while not pressed to be 
Specific on the point, thought it should be at least -- I 
am Speaking now of the return -- 13% or even higher on 
the whole pane of equity capital, i.e. $1800 million. 

I pause there to point out that it should be 
higher than 14 per cent. 13 per cent or even higher, is 
the way Mr. Cooper: put.i1t., Taking it at 2 per cent on 
$1.8 billion, that would be $36 million of earning on equity 
capital. Now, $36 million added to $16 million, the fixed 
charges, makes $52 million, and a surplus of $15 million 
would make it $67 million, so that on Mr. Cooper's rather 
-- I was going to Say guarded, but at least quite frank 
indication, and without holding him to a Specific figure, 
it would appear that the earning power of the Canadian 
National, permissible carning power, might be expected to 
be something in the neighbourhood of $67 million. 

At pp. 18927-8 Mr. Cooper stated that if 2 rate 
of return was to be Calculated, he felt that the Special 


considerations affecting the Canadian National's position 
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Should be arrived at by adjusting the investment base upon 
which a return should be €arned rather than that the rate 
of return in itself should reflect the adjustment. At 

p-. 18933 he felt that this adjustment would have to be 
taken care of by setting es4de as not entitled to a return 
"a substantial amount of the investment as recorded in the 
ledgers." He then Said, on the same page, that the 
resulting reduced investment base Should be entitled to a 
return "on a comparable basis with your Canadian Pacific 
Reilway." 

Now, I am just Speculating, but, just to indicate 
where that might lead us, and using Mr. Northey Jones at 
roughly a 64 per cent return, and reducing the railway 
investment of the Canadian National to Something less than 
a half of its present level, taking it at a billion 
dollars,citsis almost inconceivable that these adjustments 
could result in an investment base lower than a billion 
dollars, even with depreciation deducted. 

COMMISSIONER INNIS: Dia you say slightly less or 
Slightly more than a half? 

MR EVANS: Well, it is Slightly less than a half 
Gross; if there were depreciation deducted it is probably 
about half of the investment. 

Now, if you were to take 63 per cent return, 
which Mr. Northey Jones approximately uses, that would be 
$65 million on a billion dollars. That is cutting out ap- 
proximately half of the C.N.R.'s investment. 

Now, whether you take it the one way or the 
other, it looks to me, with respect, that the earning power 
of the Canadian National ought to be -- I do not say it 
always will be, but: it ought to be -- contemplated as some- 
thing of the order of $65 to $67 million. 

One of the things that may have its effect in this 
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connection was a Statement by Mr. Fairweather; I have not 
got a reference to it at the moment, but I am sure you will 
correct me if I am wrong. He had in mind on this deficit 
question and the difficulties of the c nadian National 
thet there were 2pproximately 2,500 or 2,700 miles of 
railway that were of very low traffic density, and he felt 
that that was in Some measure an indication of the disability 
under which the Canadian National suffered. Well, all I am 
pointing out there ig that if you took 5,000 miles at 
higher than the average cost of construction -- because 
the average cost of construction in the Canadian National 
brief is about $88,000, as I recall it -- take 5,000 
miles at $100,000 per mile, and you would have only $500 
million, and if you took that off the investment you would 
Still have more than a net investment of a4 billion dollars 
for the Canadian National. I am only Speculating to show 
that I am not just dreaming this Fe eae g think this Commis- 
Sion might very well take a look at it itself, in view of 
Mr. Cooper's Evidence and in view of Mr. Northey Jones! 
Evidence, and see whether it is not reasonable to expect 
that this property of the Canadian National might earn of 
the order of $65 to $67 million. 
Mr. Cooper was then asked -~ "In what way do you 
Sugeest that the Proposal as put forward by the Canadian 
National would provide for that return?" 
His answer to that question at p. 18934 igs 
important:- 
"A. I do not think it is implicit in that 
Proposal that there igs in contemplation the determina- 
tion of a rate of return on the equity Capital." 
Later on p. 18934 he said:- 
"I am saying we have not given our thinking to it, and 
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I have not studied Lo Ye. VO 
However, I ventured to make certain Suggestions 
to Mr. Cooper in my Cross-examination. At p. 18689 Mr. 
Cooper, in replying ‘to a question by Mr. Covert, stated:- 
"Personally, I had always thought of these adjustments 
in terms of income bonds, certainly so far as it was 
related to the repatriated Securities." 

That is the $391 million that Mr. Norman was talking about. 

It is perhaps only fair to Mr. Cooper to refer 
to his statement that that view was not the view of the 
President or Directors of the Company since they recommended 
the issue to the Government of shares of common stock and 
not income bonds. 

At p. 18945 I referred mr. Cooper to this answer 
to Mr. Covert and, while, not trying to get him to express 
a view contrary to that of his President, I put this to him:- 

"Certainly the income bond idea, whatever may be 
Che offieted position with regard to it, would provide 
some pay out to what would be the equivalent of equity 
Securities of the Canadian National? 

Ae * Yes, 

Q. In other words, an income bond is a means by 
which the holder of the Security is entitled to parti- 
Cipate only in earnings when they are made and to the 
extent made? 

A. As defined in the contract. 

Q. Yes. Well, there may be differences between 
them, but Senerally speaking we speak of income bonds 
a8 contingent interest bonds, in the sense that no 
interest is payable unless it is earned? 

A. That is correct. 

@. So that had the matter of income bonds 


appeared in the proposal, there would have been some 


Bue thehise - 2am i ths 


ee 
agartey 7” og ison i 


y wre, y 
cng eectitsseRo Sil me as 


ih ea : dit ike 8 a ‘gatyioen. Ria 


ay osnar jae eh 


pw esas 
a ee Eo P 


+ 
af in BUDE 4 “ aS fs. ; Of @ ‘ANS whe 


yatta 


t at yIC ty. 


a 


ébotainivoqes dd -o¢ odster 


a EW 


ABORDM  » TB 


bend Let wheres 


moot 10 -aemot fees! | 


— TOLL ft tm EQES arid at sec 


=U he 
7 7 


| et 
tsleoxr of rsqoo0 .aiaed wis 4 et WO Age bia gf 31 Ye 
od ‘ - 7h 7 
oft 1o..ualv ont tom san waty vede dade ‘doometosts eld o2 | > 
y ae 

mii ' - i a 

/ D6Sasmmaooot vets soncs vat FACMOD Sit “Lo eray oer cit tO ‘Gash teord 7 7 
? Pan | 

seh 7, 

, , Joovs moomoo to seresda to tasmaneveD say of WAS aris >. 


‘ ah . eberod. smo ott ten. 
pe) deo ~ 
- i 7 
P ¢ , 7 saber a fi . 
SOW Shas oF TOqOOO .ee sherTesaTt 1 CeeOd oq v4 
; < ‘ ‘ ‘ i se A i S iy > 4, 
4 mo od anid ton ted mertyad jos . alidw .Bne grsvoo ol ot 
apt a of at Swo I piaisbiesi aba to toads of yrsettooo wooly Sy 
‘ . a z SRS) bie ye : . eat 7 
, el am szovwed-ade ,osbt bro mroontt, Sas « a AivIiIsy . 
A j ‘ 
. i 
- -ebhyorg Silva .8t of buss thw dots teog fefatito ors ‘] 
I 
‘ a 7 
viteos to gaalevimpo ong ed tigow gsae od Puvo Vea Ssnos > 
ae . 
y; ‘font ey ste these D Sas To @sfeiiwece . : 
tM, \ - - 
: @ ah a f : a 
; 
7) a Te BA ¢ Fp a ied eva ‘ wet ‘ ay otk 4 a ; : 
b EX call, * : ei x EL RAG. nt Bde | ad " aa he x Ww 3 oa tio af a «if i 
7 eijreg ot helsivss al velktwose ent To °f tabtout et? noitriv 
: " r . [a r ri ~ ; 
; A a7) .. ‘i a“ i 7 
ds od bre ‘sham see yan? cogw gantigwes al yioo visio a 
‘i t 
a | Pe Dene ie ‘oherm 3nedxe 
a ‘ ys ‘ ‘> 
i> oerinos sag af Bonfteo aA adh ry 
/ Moyes. ah Gh ok S49 tt als Og a: i y T) ‘ Wa 
- a2 = WSS 3 Ms] - SO TS Oe 94 fi af Sod % G iF. wa ot iz 4 Lit —a | & ay * 3 Oe 
ee : ; / 
d ‘ } ~ 
- BEEOG Saoont to leeqe ov a Hsede wis PROD gud, acioned ‘¢ 
> wre" 7 | os 
oe on tadd senee old wt -pabn nt Jess otat ders gating Be 
ay ' ‘ ’ 
gi if 
-? z roe e > ; 4 ay : 
Rec. bontse et 32 gaslm efdayeq st miele it ey! 
’ ; av 1 _ me: 
8 9S%tO9, af dact - “A Di . 
; nM 
oP) 
a] i 


god smo ond to totsam ons bes feeht 08, 


wal 7 


ein - ck 


emon ieod evsd biwow amused Foeanrs, es Ey 6 mare 
7 ) a 


- a — 
naib) 4 wa) sail 


RND 


l 


-24312- Mr. Evans 


provision for pay out to the holders of securities 
which are convertible in this recapitalization? 

Pas) Tethink so," 

At p. 18965 I asked Mr. Cooper further questions 
about his statement to Mr. Covert on p. 18689 when he 
mentioned that he had always had in mind income bonds at 

cast for "repatriated securities." It is apparent at 
this page that he was Speaking of approximately $400 
million of securities which would be taken care of by the 
issue of income bonds. 

However, at p. 18966, I referred him to the 
Conadian National Brief at p. 62 where there was a 
Suggestion that in the early days of the Canadian 
National's existence, had receivership proceedings been 
resorted to "it is not unlikely that these loans would 
have been put on an equity or contingent interest basis." 
(I underlined that myself; the underlining is not in the 
brief). If that had been done in 1922-23 this would have 
involved income bonds to the extent of $804 million. 

At p. 18967, Mr. Cooper agreed with my statement 
to him of the practice in the case of United States 
railway bankruptcies where he admitted the greater the 
variability of earning power over a period that is used 
as a test, the greater proportion of interest-bearing 
Securities issued in bankruptcy proceedings would be on an 
income bond basis. 

As to the cumulative feature, I think it only 
proper that there should be some provision for accumulation. 
I am not going to make Specific suggestions on this but I 
do know that it is customary in the United States reorgan- 
izations to have some provision for accumulation. (See 
Mr. Norman at p. 20660). 

THE CHAIRMAN: When you use the word "accumula- 
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tion" =-— 

MR EVANS: Well, it means this: If, for example, 
you do not earn your income bond interest in one year, you 
may pick it up if your earnings are sufficient in subse- 
quent years. Sometimes they have accumulations for three 
yeers, sometimes for five years, and sometimes fully 
cumulative; that is to Say, you might pass them for 
twenty years, but in the end if you had earnings you would 
have to make them S00d as a first charge on available net 
income. 

Mr. Norman at page 20660 Said this: 

"In some cases they are cumulative up to 135 per 
cent, some up to 18 per cent, and some Fully 
cumulative ve 
I have known of cases where they have been fully cumulative 
in the first mortgage bonds, and then the second with a 
limit on the accumulations, but I do not recall any that 
I have seen that have not had some cumulative feature. 

The machinery igs something like this, that the 
plan of reorganization and the provisions of the mortgage 
provide a definition of what they call available net 
income, and they provide arbitrary distributions of that 
err xed priorities, and that is determined after the close 
of a fiscal year, and there is an obligation to pay the 
interest if it is earned, and the only exception to that is 
fractional percentages which they do not feel worth while 
distributing. That is quite readily found in the judgments 
in the finance cases in the Interstate Commerce Commission. 

I, therefore, €arnestly submit to your Commission 
that the two forms in which I have Suggested that protec- 
tion Should be made should be adopted. With regard to the 
capital fund I am quite Sympathetic with the view that a 


Provision should be made for a capital fund to pay for non- 
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revenue -ppoducing additions and betterments and that the 
requirements of this fund should come in ahead of 
contingent interest requirements. At the same time it 

must be borne in mind that the same need does not exist 

for having such a large fund as in the case of the C.nadian 
Pacific for two reasons; 


(1) that the requirements would come in ahead of the 


prise. Private enterprise must make provision for 
stabilizing its dividends, as Mr. Northey Jones put 1t, 
(pp. ©0559-61) in poor years, 

I should, perhaps, in closing refer to certain 
points taken by Mr. O'Donnell in his argument. The first 
is that the matter of recapitalization igs of no concern 
to the Canadian p cific and that the Canadian Pacific is 
meddling in the internal affairs of the Canadian National. 
Perhaps it would not be too much to suggest that the 
Drayton-Acworth Commission and the Duff Commission have 
recognized in their reports the difficulties which face the 
privately-owned company in competing with the state- 
Subsidized Canadian National. They have mentioned these 
difficulties from the standpoint of the Canadian P-cifice 
as the competing railway as well as a taxpayer. 

Mr. O'Donnell g0es on to say that if the Canadian 
Pacific were undergoing reorganization the Canadian National 
would not be permitted to intervene. 

Whatever may be said on this Subject, it is clear 
that the bosition of a privately-owned company in competition 
with a publicly-owne q company is in a category by itself. 


The Canadian Nitional Proposals involve far more than merely 
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an arrangement between the creditors of the Canadian 
National and that company. They involve every taxpayer 
in C:nada of which Canadian P:cific is one of the largest. 

Moreover, what happens to the Canadian Pacific 
may ultimately involve not only every shipper in Canada 
but every taxpayer as well. Loli sank’ Submit, perfectly idle 
to suggest that the Canadian PacaTachis merely meddling in 
C nadian National affairs: 

I should further point out that mr. O'Donnell 
attempts in his argument to suggest that the recapitaliza- 
tion of the Canadian National 1s separate and distinct 
from the matter of rate-making in this country. Obviously, 
if this were true, the Canadian Pacific would have no 
interest in its recapitalization proposals. It is because, 
I submit, of the very fact that the Canadian National igs 
under | no compulsion, as is the Canadian P cific, to make 
its way without reliance on the public treasury, that the 
Canadian Pacific takes the position it does. The procedure 
one determining just and reasonable rates by the Board is 
certainly different from the procedure of «recapitalization. 
But the two things are very closely related. It ig to be 
borne in mind that the inevitable pressure that will be 
brought upon the rate-making tribunal, has been completely 
ignored by the Canadian National. The Canadian National 
has not gone so far as to suggest that their proposals 
could not affect the level of rates. Mr. O'Donnell merely 
Says that that ig a4 matter for another time and place: that 
the Board has a duty to fix just and reasonable rates; and 
that the two railways "are not going to enter into any 
rate war". He does not answer the argument that if, due 
to public pressure, the recapitalized Canadian National 
becomes the yardstick, rates made upon Canadian N.tional 


requirements will be inadequate for the Canadian Pacific 
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What your Commission is asked to consider ig 
whether a publicly-owned company should be able to transfer 
to the taxpayers of this country an obligation which is 
primarily that of the Shippers of this country who use the 
railway service, The principle which T Submit your 
Commission should follow is that, until your Commission ig 
Satisfied that the Shippers of this country cannot and 
Should not be asked to pay the costs of the services which 
are provided for them, there is no possible justification 
for transfer to the Shoulders of the taxpayers of any part 


of the costs of transportation. 


I might elaborate On that, because I think 
perhaps it may be open to misconstruction. The transfer 
to the taxpayer takes place when the fixeg charges are 
reduced and the Government assumes the primary respons - 
ibility for the payment. Now, it may be that they hold 
that debt, but as long as they have the claim outstanding 
against the Canadian National they have a first claim on 
the carnings after Operating expenses for that debt. Once 
they give that up, one of two things can happen: Cl)" that 
the Canadian National holds the earning which it would 
otherwise bay aS a surplus, and (2) that the public puts 
pressure on the Government not to take that ‘by way of 
return on equity securities but to have that surplus 
applied as a Stabilization fund for the reduction of rates. 
Then I say that the net result of that procedure is to 
transfer that burden to the taxpayer, whereas the income 
bond idea igs the very reverse of that; the taxpayer bears 
only the burden that the railway cannot bear, and’ in’ that 
way if the railway does earn the taxpayer benefits; if it 
does not earn, the taxpayer naturally has to suffer. 


As I pointed out earlier, I could have Suggested 
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to your Commission that on the merits the recapitalization 
Proposed by the Canadian National Should be re jected. 
Canadian Pacific hag not taken such a position because 

it does not want to be in a position of Playing dog in the 
manger or of meddling in Canadian National affairs. [It 
asks your Commission to recognize, even as the Drayton- 
Acworth Commission and the Duff Commission have recognized, 
that the Canadian P cific heeds protection against the 
untrammelled competition of a publicly-owned corporation 


financed, as it is, by the Credit of the whole country. 


Mr. Sinclair has Just handed me a note. The 


in volume 109, and the mileage is 2,383 miles. 

May I thank the Commission for their patience 
With me. [It has been a pleasure to appear in this 
Proceeding. 

MR O'DONNELL: My lord, might I just before the 
Commission adjourns Suggest this: Tf think, as the Commis- 
Sion will @ppreciate, this Submission of Mr, Evans is one 
that requires 4 certain amount of very careful considera- 
tion and research, bossibly, to fina certain passages in 
the evidence and so on. [In the circumstances I have to 
Suggest to the Commission that it be good €nough to allow 
me to start at it in the morning. We did not take our full 
four days on the main Submission, and I think I can assure 
the Commission that we will Save time through adopting 


that procedure. It will permit us to tidy up whatever We 
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have to say, and possibly restrict the discussion which 

we might otherwise embark on without having an opportunity 
to look the notes over and to find what we particularly 
wish to emphasize. 

THE CHAIRMAN: The Canadian Pacific is through, 
Ler LG? 

MR COVERT: That is correct, sir. 

THE CHAIRMAN: Is there anything else we could 
gO On with for the rest of the afternoon? 

MR COVERT: I do not know whether any of the 
provincial counsel are ready. After the intermission we 
will have about forty minutes, sir. I do not know whether 
anyone can--- 

MR MACPHERSON: I think, my lord, that provincial 
counsel felt that the Canadian National were following in 
closing after Mr. Evans, and I would not be ready to go 
on this afternoon. TI have not my notes or my references 
here. Tiswas expecting the Canadian National to go on. 

MR COVERT: No takers of time, sir. 

THE CHAIRMAN: Well, I think that Mr. O'Donnell 's 
position is easily understood. 

MR O'DONNELL: I am sure that it will result in 
a saving of time in the final analysis. 

THE CHAIRMAN: In that case there is nothing 
left for us to do but to adjourn. 

MR COVERT: That is right. sir. 

THE CHAIRMAN: All right. 


---The Commission adjourned at 3:58 p.m., to meet again 
at 10:30 a.m. on Tuesday, May 30, 1950. 
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MON Nae... § ESS I ON 


OTTAWA, ONTARIO 
TUESDAY, MAY 30, 1950. 


THE CHAIRMAN: All right, Mr. O'Donnell; I 


understand you have something to say. 


ARGUMENT IN REPLY BY 
MR. H. E, O'DONNELL 


MR. O'DONNELL: May it please the Commission, 

I will endeavour to be as brief as possible. BITS GC. 
want to comment briefly on a number of points mentioned 
by Mr. Evans in his argument yesterday. Included in the 
proposal of the Canadian National forits recapitalization 
is the item of $804 million of interest-bearing debt 
which we say never should have been imposed on the Canadian 
National; and a substantial number of reasons were put 
before the Commission by us which we believe place: our 
claim in this respect beyond dispute. Included in the 
reasons was a ‘reference to recommendation 28 of the 
Drayton-Acworth Report. Mr. Evans has challenged our 
interpretation. We maintain that,on a fair reading of the 
Commission's recommendation , our interpretation is 
correct. 

THE CHAIRMAN: Mr. O'Donnell, would you tell me 
this. I ought to have asked you earlier. Are you making 
any claim that the Statutes passed from time to time 
concerning you company have been violated in any way by 
the Government dealing with it? 

MR. O'DONNELL: No. The Statutes have not been 
violated, 


THE CHAIRMAN: I beg your pardon? 
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MR. O'DONNELL: I do not think the Statutes 
heave been violated. 

THE CHAIRMAN: I see. I am not asking you 
this contentiously. 

MR. O'DONNELL: I know that, my lord. 

THE CHAIRMAN: You refer to this item of $804 
ak cre 

MR. O'DONNELL: Yes, 

THE CHAIRMAN: You say it ought not to have been 
imposed upon you. 

MR. O'DONNELL: Yes. 

THE CHAIRMAN: Was it imposed on you by Statute 
or how? 

MR. O'DONNELL: It was imposed on us in this 
way: ** when the roads were taken over, that $804 
million of interest-bearing securities was taken into 
the new company and the interest charges have been 
charged against it on these bonds ever since, In the 
final analysis, the Government provides the interest, 
and on the recommendation in the Drayton-Acworth Report, 
on our reading of it, the Government was to assume the 
responsibility to the railway company for the inter st 
on the existing securities of transferred companies. 

We are suggesting now that this item should be taken out 
of our accounts and that we should not have to run it 
through the books, 

THE CHAIRMAN: Yes. I want to make sure of 
two things. In the first place, is there any statutory 
provision imposing this burden on you by Statute? 

MR. O'DONNELL: Off-hand, I do not know of any 
Statute. I say that we have had them imposed on us 
through the manner in which it was handled, 

THE CHAIRMAN: If the answer is in the negative, 
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my second question is this. Was any Statute violated when 

this burden was imposed on your. Ir there=is hor lighp-at 

all to be had from the Statutes in one way or another, 

then we will proceed without itit would look to me at 

this stage that that last position is the one you are in; 

that no Statute was ever passed binding you to take over 
these burdens; 

MR. O'DONNELL: No, I do not think so. 

THE CHAIRMAN: And on the other hand when they 
were imposed on you, no Statute was violated? 

MR. O'DONNELL: That is correct. But we have 
had the burden nonetheless, and our contention is that 
we should never have had the burden. 

THE CHAIRMAN: I understand that. TI just want 
tO ole ye Re ee fe ae be there. Accordtng 
to what you tell me, there are none. 

MR. O'DONNELL: As far as I know, in that way. 

THE CHAIRMAN: Yes. 

MR. O'DONNELL: All we say is that, when the 
Drayton-Acworth Commission recommendeé that the Govern- 
ment assume responsibility to the Dominion Railway Company 
for the interest on existing securities of transferred 
companies, that that should have been done in a more 
definite form than has been done. As I say, the interest 
is provided,where it is not earned, by the Government 
because the liability as a guarantor of the Obligation 
was on the Government, and the Government in the final 
analysis does provide for the interest. 

THE CHAIRMAN: We know the procedure. 

MR. O'DONNELL: Yes. 

THE CHAIRMAN: Tell me about these entrust- 
ments. You complain of these entrustments because 


they carry burdens with them. That is right, is it not? 
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MR. O'DONNELL: Yes, my lord. 


THE CHAIRMAN: Does that language of the Act, 


railways to you,authorize doing what has been done? 


MR. O'DONNELL: They can be entrusted under 


the Statute on such terms and conditions as the Governor- 


in-Council may from time to time decides. 


question about that. Section 19 - - 


Act, 


is 
THE CHAIRMAN: What/Section 192 


There is no 


MR. O'DONNELL: Of the Canadian National Railways 


THE CHAIRMAN: What does it say? 

MR. O'DONNELL: It reads as follows:- 

"The Governor 4n Council may from time 
to time by @®rder in Council entrust to the 
Company the management and operation of any 
lines of railway or parts thereof,and any 
property or Pearce tases waver description,or 
interests therein,and any powers, rights or 
privileges over or with Peaepect to any raii- 
ways, properties or works, or interests therein, 
which may be from time to time vested in or 


owned, controlled or occupied by His Majesty, or 


Such part or parts thereof, or rights or interests 
therein, as may be designated in any Order in Council 
upon such terms and subject to such regulations and 


conditions as the Governor in Council may from time 


to time decide; such management and operation to 


continue during the pleasure of the Governor in oun 


cil and to be subject to termination or variation 
time to time in whole or in part by the Governor 


in Council," 
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THE CHAIRMAN: What they entrust to you is 
the management and operation? 

MR. O'DONNELL: Yes. Ag your lordship will 
remember, we suggested that in the case of the Canadian 
Government Railways where the interest had never been 
charged to the department when the department was operating 
these roads, that upon the entrustment to the Canadian 
National Railways, the Canadian National Railways was 
obliged to find and provide the capital for capital ex- 
penditures and we have considerable burden in that way. 
We say as agent for the Government there was no reason 
to change the method of doing business sprior to the 
entrustment; and on roads were turned over to the 
Canadian National Railways, the heavy interest burden 


was imposed upon the Canadian National Railways 


(Page 24325 follows) 
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We have in that respect the Suggestions of a 
number of people. Mr. Norman even Suggested that these 
roads that were operated in the national interest should 
be segregated and kept apart for the account of the 
Government, and that they should not be in the accounts of 
the Canadian National Rallways at all. However, I think 
I developed that argument as best I could in chief. 

Now I would come back to what I was saying. Mr. 
Evans challenged our interpretation of the Drayton- 
Acworth Report. We maintain Baas fair reading of the 
Commission's recommendations it is correct. Regardless, 
however, we say, as to which interpretation is correct, it 
in no way disturbs our submission that the $804 million 
should not have been imposed on the C.N.R. as interest- 
bearing debt at its inception. 

THE CHAIRMAN: By the way, there was a preamble 
that is not here and was to be produced; has it been pro- 
duced? 

MR O'DONNELL: A preamble to which, my lord? 

THE CHAIRMAN: It is the preamble to the Act of 
1937, which I said the other day might contain something 
enlightening in it, as preambles are supposed to do. 

It is left out of this consolidation. 

MR O'DONNELL: Isn't that possibly the preamble 
to the Maritime Freight Rates Act? 

THE CHAIRMAN: Oh, no. 

MR O'DONNELL: That is the only preamble that I 
heard spoken of. 

THE CHAIRMAN: No. When wwe were discussing the 
Canadian National Railways Capital Revision Act the other 
day, we were told that there was a preamble which was not 
in this pamphlet, and that it would be produced. 

MR O'DONNELL: Well, I do not--- 
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THE CHAIRMAN: TI noted it here as that was said, 
but I have not seen it yet. 

MR O'DONNELL: Well, my lord, I am SOrry, uL - 
do not know of any preamble. I have the Statute assented 
to on the 10th of Soon, Los, Peas 1 George VI, chapter 
eg ah 

THE CHAIRMAN: fT know; you have probably what T 
have. The way to determine whether or not there was a 
preamble would be to get the statutes of that year 1937. 

MR FRIEL: I will get that statute. 

MR O'DONNELL: Ag Lar an oF know, my lord, there 
1S no preamble other than the statute itself. 

THE CHAIRMAN; Somebody said there was the other 
day. 

MR O'DONNELL: That is all I have to Say on that 
pom, 

Mr. Evans referred at page 17 of his argument 
yesterday to a table prepared and filed by Mr. Pairweather 
Showing the effect Of inflation oh ae of railway having 
a lower average traffic density (p. 20093). Mr. Evans 
seemed to infer that mr. Fairweather had attempted a com- 
parison between the Canadian National Railway and the 
Canadian Pacific Railway. 

The hypothetical casesof Roads A and B as shown 
on that table were used to show the effect of inflation and 
were not designed to represent the Canadian National and 
the Canadian Pacific. There igs no question of their being 
there in disguised form. [It is purely a hypothetical case 
to illustrate the principle involved. The principle was 
admitted on page 19 of Mr. Evans! argument, and it becomes 
then merely a matter of the amount. 

It is suggested by Mr. Evans that the amount is 


negligible. If this be So, then how does one €xplain the 
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constant difference of $20 million a year in the operating 
results of the two properties? 

The effect of inflation on this $20 million a 
yearfor any considerable degree of inflation is a substan- 
tial item. For instance, at 50 per cent inflation it 
would be $10 million a year. 

Now, the Commission will bear in mind when con- 
Sidering the reference on page 20 of Mr. Evans! argument 
to Exhibits 255 and 256 that Mr. Cooper said with regard 
to these two exhibits, which were filed by Mr. Evans and 
purported to indicate theoretical Surpluses on a restate- 
ment basis for the years 1940 to 1948, that they were 
unrealistic and not worth checking (pe *1L9047F)2 

At page 20 Mr. Evans refers to a statement of 
Mr. Cooper at page 19029 to the effect that "but for 
the imbalance between rates and costs and the acquisition 
of the Newfoundland Railway and the Temiscouata the 
Canadian National would earn Substantially its wartime 
surpluses." We suggest, my lord and members of the Commis- 
Sion, that the testimony of Mr. Cooper on the pages 
following makes it clear that his full view on this 
Subject is other than as stated by Mr. Evans. Mr. Cooper 
(VOLS Oe Gp 19033) agreed that "in years of high traffic 
volume" the Canadian National would"have reasonably good 
Surpluses", but questioned Mr. Evans! Suggestion that "You 
would have probably in some years surplus of the magnitude 
that you had during the war years" by saying, "In 1943 we 
earned 263¢ out of every dollar after we had paid our 
operating costs. In 1949 we earned 45¢ out of every 
dollar." 

Mr. Cooper went on to say (p. 19035): 

"I cannot quite visualize ever a return to what we 


might call the prosperous years of war." 
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And agains 
"IT like your optimism, Mr. Evans. TI am probably a. 
little more conservative ......than you are." 

Mr. Cooper's reasons are readidy understood 
when one considers the conditions permitted to the rail- 
ways during the war period and the relative prosperity 
which they enjoyed (Exhibit 214, p. 33). 

Mr. Cooper again said (p. 19039): 

"I do not believe for one minute........ that we 
may have a recurrence of the surplus earnings of the 
Canadian National which we enjoyed in the war years." 

Mr. Evans throughout his argument -cites Mr. 
Northey Jones and Mr. Norman as to their estimates of 
possible earnings, but I submit he completely overlooks 
their statement and admissions that they had no informa- 
tion or insufficient information as to or had made no 
studies concerning the Canadian National figures. They 
agrced that the Canadian National officers were in 2 
better position than they were to make such estimates. 

As to the earning power of the Canadian National, 
I submit the evidence of the Cenadian National witnesses, 
Mr. Fairweather and Mr. Cooper, can be relied on with 
confidence by the Commission. 

My lord, if I might just interrupt my argument 
here, with respect to the statute, the Canadian National 
Reilways Act, 1919, 9-10 George VI, chapter 13, TD do not 
find any preamble other than that one recital. 

THE CHAIRMAN: That is not the one. I told you 
the Canadian National Railways Capital Revision Act of 
1937; that’s the? one: 

MR O'DONNELL: Well, my lord, in that case I 
also find there is no preamble. All I have is the 


statute, as you have it, I think, my lord. 
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THE CHAIRMAN: It is a mistake, then. 

MR O'DONNELL: The only one that I remember any 
mention being made of is the preamble in the Maritime 
Freight Rates Act. 

THE CHAIRMAN: Well, we have that. 

MR O'DONNELL: I know of none other, my lord. 

At pages 20-21 of Mr. Evans! argument yesterday 
there is reference to the C.P.R.'s fear that the Canadian 
National with surpluses available to it would not join 
in an application for a rate increase. As to that, I 
point out this: The Canadian National during the war 
years and the immediate post-war years had substantial 
Surplus 2arnings which the directors dealt with according 
to their discretion. This did not prevent the Canadian 
National R ilways from joining with the Canadian Pacific 
Railway in an application for a rate adjustment when an 
imbalance between revenues and expenses became apparent. 
What happened in that case is the best indication of what 
would happen in the future. 

At page 22, as to the suggestion of Mr. Evans 
that the effect of the Newfoundland Railway is really 
being used twice in the Canadian National Submissions, it 
will be remembered that we set up negative capital to the 
extent of $134 million to cover the operating losses to 
be experienced on the Newfoundland Railway in the compila- 
tion of the gross capital burden of interest-bearing debt 
of $1,533,000,000. 

The effect of the Newfoundland R:iilways, however, 
is not actually being used twice, as Suggested by Mr. 
Evans. If the Canadian National's proposal is implemented 
in its entirety it will have then the effect of granting 
to it a fixed charge relief in the sum of approximately 


$30 million per annum. 
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The possibility of the Canadian National 
enjoying substantial Surpluses in the future has been 
tested by use of the Statistical average density since 
1923 of approximately $20 million, to which has been 
added $5 million for depreciating accounting and $4 
million odd for the Newfoundland R°ilway losses, making a 
total of approximately $29,900,000, full particulars of 


which I have already given to the Commission. 


(Page 24331 follows) 
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There is obviously no duplication of the effect of the 
Newfoundland Railway, In the first instance Newfoundland 
has been included to determine the extent of the existing 
capital burden whereas in the second instance Newfoundland 
has been included as a means of equating to present day 
circumstances the probable deficits if the Canadian 
National proposal be not implemented, The lack of the 
Suggested double use of Newfoundland is immediately 
clear when one removes Newfoundland from both calculations, 
When it is extracted from the relief which Canadian 
National seeks fcr excess capital debt burden the 
remainder of our submission would be given likewise to 
relief in the sum of $26 million, On the other hand 
if we extract Newfoundland from the operating deficit 
to be expected, 
/dased on the 1923 average plus depreciation accounting | 
the resultant figure is again $26 million. 

Beginning at page 24282 Mr, Evans advances the 
contention that taking Mr, Norman's sheets 1 ana a, and 
Mr. Cooper's exhibits, Nos, 276 and 277, and on the 
basis of my age Seenteabaninie Ma, Norman}s sheets 1 
and 2 Stand as a reasonably accurate view of what 
may well happen in the future, Mr, Evans argues that 
the evidence supports his contention that in 1949, with 
& . 20% increase in rates in effect throughout 
the year, the Canadian National would have had a surplus 
of $28 million whereas the Canadian Pacific would have 
only had $14 million. 

As the Commission will remember, this viewpoint 
was contradicted by Mr. Cooper whose exhibits showed that 
the Canadian National surplus would have been $13,564,000 
whereas the Canadian Pacific surplus would have been 
$34,840,000. While the differences between the two 


witnesses were easily established, and had to do with 
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deferred maintenance, income tax and Canadian Pacific 
dividends, Mr, Cooper's evidence was at such variance with 
Mr, Norman's that it is difficult to understand my friend's 
contention, There is no doubt in cur view whatever that 
if the results of the two railways in 1949 are stated on 
@ strictly comparable basis the Canadian Pacific Surplus 
is very Substantially in excess of the Canadian National, 
After the noon adjournment yesterday, Volume 136, 
page 24284, Mr, Evans referred to the Canadian National 
operating budget for 1950 as used in the statement which 
appears at page 24082, and pointed out that there was 
not in his view a decrease in expenses commensurate with 
the decrease in traffic volume of $12,116,000 referred 
to by the president in his evidence before the parliamen- 
tary sessional committee, Mr, Evans pointed out that 
the budget showed an increase of $4 million in expenses 
whereas he expressed the thought that instead of an 
increase there should be a decrease of about 70 per cent 
of $12 million or $8,400,000. 
The explanation is that the decrease of $12 mil- 
lion represented a decrease of Slightly over 2 per cent 
of the traffic volume for the previous year, As you 
can see, an immediate decrease in expenses propor- 
tionate to the decrease in gross revenue is not to be 
expected, especially if the decrease is in such a small 
proportion as 2 per cent, Two per cent in the number 
of passengers carried per train mile or in the number of 
tons carried per ton mile makes very little difference in 
operating costs, Thedecrease in traffic volume 
fully reflected in operating expenses when it is suf- 
ficiently large to permit fas number of cars per train 
or a reduction in train miles themselves, The detail 


as to the increase of $4 million in operating expenses 
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as budgeted was not asked for but Mr, Cooper tells me 
that ee information wes available to the parliamentary 
committee if it had been askea Tor, 

To clear up the point raised by Mr, Evans, I am 
informed by Mr, Cooper that the budget estimated there 
would be a decrease in expenses in respect of decreased 
traffic volume in the amount of $4,609,000 but that this 
decrease was overtaken by expenses from other causes as 
follows; Cost of the 40-hour week on United States 
lines, $500,000; increased price of fuel, 6,009,000 tons 
at 50 cents a ton, $3,000,000; increased accruals for 
equipment depreciation, $1,292,000; Newfoundland district 
12 months, 1950, compared with nine months 1949, 
$3,898,000; increased pensions $917,000, making a 
total of $9,607,000, less additional credit fromdeferred 
maintenance reserve, $1 million, leaving a balance of 
$8,607,000. 

In answer to my friend therefore ,I say that the 
Canadian National budget for 1950 forecasts a decrease in 
expenses of $4,609,000 on account of the decrease .jin 
traffic volume Compared with the previous year but on the 
other hand forecasts an increase in expenses from causes 
other than traffic volume amounting to $8,607,000, for 
which I have Supplied the details, The net of these two 
figures is $3,998,000 increased expenses as reflected in 
the budget. 

Perhaps I might add that the operating budget of 
the Canadian National is not a computation determined 
by the application of Some formula but represents the 
collective opinion of the operating and traffic officicels 
of the railway ,collected and put together at headquarters, 
and after review by the president and executive officers 


and after submission to the board of directors is 
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transmitted to the government for government approval, 

and as such in my opinion is a forecast on which the 
Commission can place full reliance, Should the Commission 
or its advisers or experts or Mr, Evans desire any further 
information 2s to the data I have just mentioned it 
can be readily arranged, 

COMMISSIONER ANGUS: Is that type of increase 
consistent with your hypothesis of the imbalance of costs 
and revenue being removed? 

MR. O'DONNELL; Every year we have increases in 
expenses that crop up and that cannot be forecast 
accurately, for instance, snow storms or slides, ra 
am told by the operating experts of the railways that 
every year there are these cases, 

COMMISSIONER ANGUS: I did not mean that. You 
began your original argument with the supposition that 
the imbalance between costs and revenues was being 
continually removed by spproprtats increases in freight 
rates, Is that the type of case that you have just 
mentioned, a case which would be removed under that 
hypothesis? It is not actually removed, 

MR. O'DONNELL; Some of these items would 
undoubtedly justify applications for a change, There is 
no question about that, 

MR, EVANS: That was my only point, 

MR, O'DONNELL; All I am saying, Dr. Angus, is 
that on the latest available information the forecast 
as presented by the Canadian National officers can be 
relied on, They are up to date and they show the picture 
as it stands, At the present time the exhibit Mr, Cooper 
presented in the form of the budget is the latest available 
estimate in so far as the Canadian National is concerned, 


and if the proposals Suggested by Mr, Gordon had been put 
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into effect the position would not indicate any heavy 
Surplus as suggested by our friends of the GY PGR; At 
page 24283 Mr, Evans stated that on the basis of Mr. 
Norman's tables the 1949 results of the Canadian National 
after giving effect to the 20% increase in rates would 
Show the railway had an operating ratio of 88.5%, 

In my respectful submission Mr. Cooper is better 
qualified than Mr, Norman to explain the Canadian National 
accounts, If the details /" his exbibits 246 and 277 are 
analysed it will be found that the operating ratio was 
90% for the year 1949, and you will recall, my lord and 
members of the Commission, that included the Newfoundland 
railway only for nine months. The best indication of 
the Canadian RaxGORA ions we operating ratio will be 
found from an analysis of the figures underlying Mr, 
Cooper's stetement at page 24822,¥faking the budget for 
the year 1950 as adopted by the sessional committee on 
the llth of May, 1950, ana adjusted as indicated at page 
24082, one will fina an operating ration of 93,2, It 
is my respectful submissinn that 95,2 18 the most 
realistic figure that can be developed as to the 
operating ratio of the Canadian National under con- 
ditions as they exist today. 

At page 23 Mr, Evans Suggested in the course 
of his argument that the Canadian National proposals had 
failed to take into conterplation"one of the most impor- 
tant reasons that coll be presented in support, namely, 
its earning power in future years," I respectfully 
Submit that such is not the case, The Commission will 
recall that Mr, Fairweather in the course of his testimony 
Specifically referred to the potentialities of the 


Canadian National Railways in future years, 


(Page 24337 follows) 
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I respectfully submit that such is not the case 
and the Commission will recall that Mr, Fairweather in 
his testimony Specifically referred to the potentialities 
of the Canadian National Railways in future years. You 
will find this evidence Spelled out in his examination-in- 
chief on page 20083 and following. It might moreover be 
indicated, my lord ana members of the Commission -that 
a great deal has been said about the earning power of the 
Canadian National and unquestionably it is a matter of 
vital importance in the determination of a sound and 
realistic capitalization of the railway. The recori of 
the past is in evidence before you; and the vissicitudes 
of the last 27 years fina their reflection in that Fecords 
There are the years of plenty and the years of famine; war 
years as well as the years of depression have left their 
imprint. They all add up to one unmistakable fact; -that 
the earming power of Canadian National in the past has 
fallen far short of what is necessary to support the 
capital structure imposed on the railway. 

If any consideration is to be given to this 
past record I ask you to bear in mind that some of the 
conditions which exist today are not reflected in their 
entirety in the accounts of previous years, I am referring 
to pensions, depreciation, the Temiscouata Railway, and 
the Newfoundland Railway. 

What of the future? As Canada grows and 
develops, so we may expect traffic volume of the piers 
will increase and so will its gross revenues, but wanna 
to what extent this expansion will be carried through to 
the net income result. If increases can confidently 
be expected in gross revenues it is certain they will be 


accompanied by increased costs of Operation. 
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I have questioned myself as to what I should say 
to you on this matter. It is my respectful submission that 
the best thing to do is to examine the immediate situation 
and try to appraise it as accurately as possible, and I 
believe that that has been done in the statement at 
page 24082. This is a constructed income statement for 
Canadian National for the year 1950. It is based on the 
official budget of the railway examined and adopted by the 
Parliamentary Committee. It takes credit for all the 
freight rate increases which have been granted, and assumes 
that they have ‘been in effect for the full twelve months. 
It takes credit for the relief in fixed charges which the 
railway'8 proposals are intended to provide. The Forecast 
is based on traffic earnings higher than ever before; 
indeed, they are put at a figure $86 millions higher than 
in the peak year of the war. There are no future revenue 
increases in sight; traffic is falling off; the railways 
face additional wage demands. A majority report of the 
Board of Conciliation have recommended certain adjustments 


which the railways hove agreed to accept. 


/Cadt National the recommendation of the majority report 


would add $11,100,000 a year to the railway's costs. This 
may or may not be covered by a further rate increase. The 
expense is certain the relief is problematical. 

Some question has been raised with respect to the 
credit of $9 millions from the deferred maintenance reserve, 
Even if the contentions of my friend are accepted, and I 
do not think they should be, even so, the surplus of the 
railway would only be $9 millions. 

What is there on the horizon to indicate that 
happier days are ahead? We cannot see the rising sun of 


prosperity which my friends seem to see so clearly. I 
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Submit we must be realistic in this matter and not delude 
ourselves by any wishful thinking. The responsible 
officers of the railway have expressed to you their firm 
conviction that if these proposals are adopted and imple- 
mented, by and large, taking the good years with the bad, 
the railway can expect only to about break even, and I submit 
that this is the most authoritative and dependable view to 
take. 

Moreover, as to the earnings of the C.N.R., all 
the C.P.R. witnesses agreed that C.N.R. officers were 
better able to assess those than they were. I will not 
take the time of the Commission again to refer to the 
evidence. The Commission will undoubtedly have it in mind. 

Yesterday my friend Mr. Evans in Vol. 136 
at page 24238 said in part as follows:- 

"AS our Brief indicates and as Mr, 

Walker stated and I have stated on several 
occasions to your Commission, the position 
of the Canadian Pacific does not involve 
any Suggestion that the Canadian National 
Should not be entitled to such relief 
| from the burden of fixed charges as it may 
be able to establish as necessary and 
proper. What the Canadian Pacifie is con- 
cerned with is to see that the nature of 
the relief and the conditions under which 
it is granted, if it is granted, will not 
place the Canadian Pacific in jeopardy." 
Then he gives a reference to his opening statement to 
Mr. Cooper at page 18916.. Then again, at page 24264 
he says:- 
"We have no objection if the 


fixed charges are reduced as proposed 
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as long as certain other things, which I am 
going to mention , are done." 
MR. EVANS: What page is that, Mr. O'Donnell? 
MR. O'DONNELL: That is page 24264. ‘Then at 
page 24302 Mr. Evans refers to these other things. He 
said:- 
"How then can the advantage of the 


recapitalizAtion and of improved morale be 


obtained by the Canadian National while 
preventing harm to the Canadian Pacific? 
That is the full question which I ask your 
| Commission to deal with, and in my submission 

the answer to it is comparatively simple." 
Then the suggestions Mr. Evans puts forward are twofold, 
The first one is right at the bottomeof thot page 24300 
where/he put forward a proposal for their amendment to 
Section 325 of the Railway Act and the second proposal 
a further measure, as he puts it relates to the use of 
income bonds, and that will be found at page 24306. So that 
Mr. Evans says:- 


"The sole question which I ask your 


Commission to deal with and in my sub- 

mission the answer to it is comparatively 

Simple, relates to these two Subjects, the 

proposed amendment to Section 325 and the 

use of income bonds, " Obviously the,only reasons 
that Mr. Eyans mentions those 

two items >re that there are remote possibilities 

of future substantial earnings 

on the C.N.R., in the view of the Canadian 

Pacific,which in our view is quite contrary 

to the weight of the only evidence that there 


is on the subject in the record. As to the 
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proposed amendment, Section 325 (7). 

The Canadian Pacific, by the proposed amendment 
to Section 325 of the Railway Act, would provide that rates 
would not be deemed to be just and reasonable unless, taken 
as a whole, they were sufficient to provide a fair return 
on its railway property investment, the Board to determine 
from time to time the investment in railway property upon 
which such return is to be calculated and also to determine 
the rate of such return. The avowed purpose of the proposed 
amendment is to protect the Canadian Pacific from the 
alleged result of the Canadian National proposal. The 
principle, however, which would be established by this 
section, I say is Nery dangerous one, if not an entirely 
vicious one. The Canadian National has expressed itself - - 

THE CHAIRMAN: Dangerous to whom and in what 
respcct? 

MR. O'DONNELL: I am going to develop that, 
my lord. I say that it is not a proper basis for rate- 
making, roughly, but I am coming to that. The Canadian 
National has expressed its position on the amendment and 
takes the position that Section 325 as presently worded 
affords to the Board of Transport Commissioners all 
necessary discretion to deal with the matter of rates in the 
interests of the railways, the shippers and the public, 

The proposed amendment is Obviously based on the 
bland assumption that there is an arithmetical relation- 
Ship between a designed return to the Canadian Pacific and 
the level of rates. 

THE CHAIRMAN: Pardo me a moment. Are you 
Saying that the Board now has the power, if it wishes 
So to do, to act on this suggested amendment? 

MR. O'DONNELL: I do, yes, my lord. 


THE CHAIRMAN. But you say it would be dangerous? 
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MR. O'DONNELL: The Board is, unfettered as to 
the manner in which it fixes freight rates. It may adopt -- 
and I think my friend Mr. Evans admitted and acknowledged 
that the Board today has the right, if it chooses, to 
adopt a rate base and a rate of return method of fixing 
rates, 

THE CHAIRMAN: If the Board do decide to adopt 
that method, would you still say it was a dangerous method? 

MR. O'DONNELL: I say putting it in the Statute 
in the form that is Suggested would be fettering the Board, 

THE CHAIRMAN: That is what constitutes the 
danger? 

MR. O'DONNELL: Yes, I say that that is not 
& proper basis for making rates and that the Board, with 
the broed powers that it has today -- and I go on to 
develop that -- is in a position to see that rates are 
Just and reasonable at all times and is not hedged about 
by any formal or any Statutory restrictions. It is given 
the broadest discretion. The Supreme Court has said it 


has the broadest powers in that respect. I go on here 


to say that the proposed amendment, necessarily assumes 
that the designed rate of return to the Canadian Pacific is 
synonymous with reasonable rates, which means that ae Board 
of Transport Commissioners could not prescribe a lower level 
even though it considered a lower level reasonable for 

the shipper or in the public interest. In other words, 

the Board's discretion is seriously hampered in a way which 
could easily work an injustice to the public. Capital 
invested in the Canadian Pacific -- and equity capital at 
that -- takes precedence over the economy of the country. 
Thus, as it becomes progressively more difficult to obtain 
net revenues in the sections of Canada where competition 
with other forms of transportation is intense, there would 


be an automatic mandate to the Board of Transport Commissioners 
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to pass the deficiency on to the long-haul traffic. 

There is evidence, however, that there is not 
Sufficient elasticity of demand to permit this to be done 
without serious damage to the productive economy of the 
country, and to the extent that this is the case, the 
proposed amendment would defeat its own end. But in the 
process of demonstrating its unworkability, conceivably 
great damage could be done to other railways -- particularly 
the Canadian National -- and to the productive economy of 
the country. It is because so many complex factors enter 
into just and reasonable rates that the broad powers 
presently defined under Section 325 are much to be preferred 

to the provision of a sanction for a fixed and guaranteed 
return to the Canadian Pacific Railway under all conditions. 

COMMISSIONER ANGUS: I do not know whether this 
is a question for you or for Mr. Evans; but in the 
Proposed amendment, do the words "from time to time" 
apply both to the rate base and to the rate of return? 

MR. EVANS: That is our intention. It clearly 
does. 

MR. O'DONNELL: That the rigidity inherent 
in the proposed amendment is dangerous can perhaps be best 
illlustrated by consideration of the evidence given for 
both the Canadian National and the Canadian Pacific. Mr, 
Fairweather has stated that the danger point is at hand in 
respect to further rate increases (Vol, LICH SD e MOBIC? Vad. 
117, p. 21259); the Canadian Pacific, on the other hand, 
thinks that the danger point is far away. 

THE CHAIRMAN: By the danger point, do you 
mean pricing yourselves out of the market? 

MR. O'DONNELL: Yes, Mr. Fairweather did not 
say that point had actually been reached, but he said, 


as I remember the evidence, that one would have to weigh the 
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the circumstances very closely and use very extreme 

caution in proceeding further at this point; we are getting 
near, in his view, the point where we would be pricing 
ourselves out of the market, 

COMMISSIONER INNIS: Does this explain the 
difficulty which Mr. Eyans described yesterday with 
regard to the 4% increase in competitive rates? 

MR, O'DONNELL: That, I think, is an instance. 
It occurs to me that the Canadian National is of the view 
that with respect to these competitive rates, if they 
were to be increased any further, we would more or less 
loose traffic to the trucks. Mr, Fairweather informs me 
that he has made a very careful study of that, and that 
at this point he is convinced that, on checking of the 
trucks, that is what would happen. If the rates are 
truly competitive and can be increased, then the C.P.R. 
could hold the traffic, but that is a question; and on 
Our appraisal of the situation here in central Canada 
Where the bulkk of these rates are rates under which the 
Canadian National operates -- because I think we have 
the bulk of the traffic in central Canada -- we feel 
that an attempt to increase these further at this time, 
except in individual cases -- and these individual rates 
are being examined at all times -- would be detrimental 
to the overallnet revenue position, 

As I was saying, if Mr. Fairweather is correct, 
the country would be asked to er heavy price to 
prove that the Canadian Pacific is wrong. The Board of 
Transport Commissioners has generally Speaking, allowances 

several 
being made for time lags in the last V< years, to provide 
adequate rates for the C.P.R. and all the railways of Canada. 
In this connection I refer to the works of exhortation 


used by Mr. Evans several days ago make it very clear 
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as to the rebuilding of our faith in the machinery or 
regulation which the Board of Transport Commissioners has 
provided in an impartial way through the years. 
To use his own words (at p. 5 of his Argument) I say that 
this particular bogey is (and I quote):- 

"eeeeereally born of a fear that some- 

thing less than justice will be obtained if the 

complaints are submitted to the Board set up 

under the Railway Act to administer the Act 

and to hear thesecomplaints." 

He was there speaking of complaints by the 

provinces, Let us substitute the word "complaint" for 


application by the Canadian Padfic or by the Canadian 


National or any other railway. 


(Page 24347 follows) 
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There is no reason why we should not have the 
Same assurance in the fairmindedness of the Board of 
Transport Commissioners that it will do its duty as it 
should. 

Mr. Evans further made remarks that are apt in 
so far as rate-making duties of the Board are concerned, 
at page 32 of his earlier argument. I am sorry, I have 
not got the page references, but I can find them ana send 
them to the Board if they wish. Mr. Evans said: 

"It is of the very essence of the exercise of the 
duties of the Board that these duties shall not be 
hedged about by complicated statutory directions. 
but on the other hand should be as largely as 
possible left to the discretion of the tribunal." 

THE CHAIRMAN: Who said this? 

MR O'DONNELL: Mr. Evans. Then he went on to 
Say, again: 

"Moreover, curbs on discretion have two major 
Shortcomings. First, Statutory directions constitute 
the principal source of legalistic disputes which 
can only be settled by an appeal to the courts. It 
is under such directions that questions of law arise." 

And again he went on to say: 
"The Interstate Commerce Act is full of directions 
of the most complex and detailed character. In my 
view Canada would do well to avoid following the 
lead of the United States in this respect." 

For reasons such as those advanced by Mr. Evans 
we opposed the proposed amendment to section 325. In our 
view there is no justification for hampering, curbing 
or hedging about of the Board in the exercise of its 
administrative function in fixing just and reasonable 


rates. 
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The Supreme Court of Cenada in the case of the 
Government of Alberta Vor "CNR. “and G.POR. FPlO3 
S.C.R. p. 668, referring to the powers in section 325(5) -- 
I refer to the remarks Or Mr. “Justi 6a Rinfret, as he was 
then, now the Chief Justice of Canada, when he said, 
regarding the powers in Section 325; 

"The enactment of 1925 begins by conferring 

on the Board powers of the most sweeping character - 
'to fix, determine and enforce just and reasonable 
rates, and to change and alter rates as changing 
conditions or cost of transportation may from time 
to time require'," 
Now, that enactment, T Say, my lord and members of the 
Commission, has worked Satisfactorily for twenty-five 
years, and similar powers for almost fifty years. During 
all that time the Canadian Pacific and all the railways 
in Canada have been provided with adequate rates to keep 
them alive and able to do the work, the very important 
work that they have to do, and I ask, why suddenly should 
the Canadian Pacific's’ faith in the impartiality and 
fairness of the Board fail it to the extent of allowing 
their witnesses, Mr. Northey Jones and Mr. Norman, to 
predicate fears of Surpluses to come for the Canadian 
National upon failure by the Board to do its duty in 
fixing rates? -- fear that the Board might yield to public 
clamour! 

Well, the Board was Set up as a buffer between 
the public and the railwayss, to resist extreme appeals 
by the railways or by the public, the railways to increase, 
possibly, and the public to reduce. That ig the function 
of the Board; that is why they were given the very broad 
bowers they were given, . “hat Cis why, in our respectful 


Submission, they should not be hampered, and what happens 
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in the United States, as Mr. Evans points out, on the 
Interstate Commerce Commission, Should not be allowed to 
develop here. The Board can be relied on, we submit, to 
GO, Leet Publ, duty, as it has in the past, and there is no 
need for this amendment, because under the Act as it 
stands the Board can fix rates on the basis that is 
Sugecsted by our friends, that is, the rate base with a4 
rate of return, if the Board deems it the proper thing 
to do. But a rate base is but one factor in the fixing 
of rates; there are many, many other elements concerned, 
and I think we can Safely rely on the Board to do what 
it should in the circumstances, 

When this amendment as Proposed originally was 

Submitted there was considerable discussion with the 
Commission and with my friend Mr, Evans, which will be 
found in volume ill, beginning at page 20313. I pointed 
there to the remarks of the learned Chief Commissioner 
Cross in the 21% Case, where he has been asked by the 
respondents to disregard the needs or the requirements of 
the Canadian National entirely, and I shall not take the 
time to repeat the extracts there, other than to refer to 
this short one: 

"Some regard must, I consider, be had to the 
needs of all the railways. But, as there can only 
be one rate for all railways, we sthould, I think, 
endeavour to arrive at a just and measonable mean 
between the railways in fixing the r-ates." 

I emphasize the word "mean", It is true fthat one set of 
figures is used to Judge the rate, but on thee other hand--- 

THE CHAIRMAN: What mean was arrive'd at, and how 

is 1t expresseq in figures? 

MR O'DONNELL: Well, the mean arrived at and 


expressed in figures ultimately was a4 2] per cenit increase 
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Daged ‘OY the-- < 

THE CHAIRMAN: Based on what? 

MR O'DONNELL: On the Canadian Pacific's figures 
at that time -- which would provide the mean at that 
particular time to do Justice to all the railways in 
Canada. That is my interpretation of that judgment. 

COMMISSIONER ANGUS: 4 mean between what? 

MR O'DONNELL: Well, weighing all the circum- 
stances. The Canadian Pacific had asked for 30 per €ent 
at that time, all the railways had asked for 30 per cent, 
and, weighing all the circumstances, the requirements of 
the railways as well as of the shippers and the DUD LIC, 
the Commission came to the conclusion that 21 per cent 
would provide what WaS proper for the time being by way 
of rates. 

COMMISSIONER ANGUS: You do not mean a mean 
between the needs of the various railways, then? 

MR O'DONNELL: Well, I have some cases here. 

I say that the authorities are that you cannot disregard 
the railways, you must consider all the railways, not just 
one of them, not the richest, not the poorest. 

COMMISSIONER ANGUS: My difficulty is this: How 
Can you regard -- you must not disregard, but how can you 
regard the Canadian National Railways if it has no estimate 
of its needs? 

MR O'DONNELL: Well, at this point the Canadian 
National Railways was before that Board with details as 
to what had happened to it in the year or two immediately 
preceding the hearing of that case in the way of increased 
costs of operation. It Said, "Our costs of operation have, 
by reason of Wage increases and material price increases, 
Gone up so much, and we think that an adjustment Should be 


allowed us for those increases." Now, those were the 
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measures on that particular application of the adjustment 
in so far as the Canadian National at that point was con- 
cerned. We put the figures before the Commission as to 


what the increased costs of operation were. That was the 


_basis on which our case was Submitted, and we said, "If 


you grant the application it will meet, to the extent of 
whatever the figures were, these increases that have 
occurred in these past few years." Now, the Board said 
that it should not disregard the Canadian National 
entirely in those circumstances, and that it should seek 
to find, as the Chief Commissioner Said, a mean between 
the railways... I agree that the rates ultimately were 
fixed on the basis of the C.P.R.'g requirements, but on 
weighing that I Submit that the Commission came to the 
conclusion, and one has to read the 21% Case judgment to 
See the remarks there of the Assistant Chief Commissioner, 
to the effect that, while that will not go the full way 
in so far as the Canadian National is concerned, 21 per 
cent is fair in the circumstances. 

THE CHAIRMAN: Leaving aside the percentage, 
can you say that taking the requirements of one constitutes 
a mean with the other? 

MR O'DONNELL: Well, I do not think so. I think 
that the mean is to be found by looking at all of them. 
The Chief Commissioner Said: 

"Some regard must, I consider, be had to the 
needs of, ail. the railways. But, as there can onLy 
be one rate for all railways, we should, I think, 
endeavour to arrive at a Just and reasonable mean 
between the railways in fixing the rates." 

COMMISSIONER ANGUS: Is your suggestion, Mr. 
O'Donnell, that if the increase had been based on the 


position of the Canadian National alone, on its argument 
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as to increases since a certain date, you would have got 
more than 21 per cent? 

MR O'DONNELL: Well, you see, the Board has in 
mind, the Board knows, that we have not had to pay income 
tax; the Board knows that; the Board knows that we have 
not had to pay dividends; the Board understands that. And 
the requirements of the C.P.R. always take into consider- 
ation, or always have to date, those factors, the income 
tax, the dividends. 

COMMISSIONER ANGUS: T gather that you are 
complaining in a way that your position was not taken into 
account, or not fully taken into account. Would theeffect 
of taking it into account have been to give a higher or a 
lower increase? 

MR O'DONNELL: T am Saying simply this, Dr. 
Angus, that the Board's duty is to look at all the 
railways and try to strike a rate that will assist the 
railways and yet not harm the public any more than is 
necessary. Those factors are all weighed by it, and in 
its unfettered discretion it has to endeavour to establish 
what are referred to as just and reasonable rates, weighing 
all the factors and all the circumstances and the effect 
upon all the parties concerned; and it should not just tie 
the economy of the country to the position of one road. 

As it stands now, section 325 needs no amendment 
to provide ample justice to the Canadian Pacific,» just as 
it has through the years that it has been in operation. 

The Assistant Chief Commissioner in the 21% Case 
said,,at mee 79: 

"While my calculations have beein based upon the 

figures and requirements of the Canadian P cific 
Railway, I am not at all unmindful of the requirements 


of the Canadian National Railways. 
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These railways, so important to Canada, have 
now become well integrated and have 4 high standard 
in service and Operating efficiency. 
Iti isa responsibility not easily assumed to 
completely ignore them when fixing a rate increase. 
And I do not think that they should be." 
Now, I do not intend to take the time of the 
Commission in referring to the cases that I referred 
to before, but I pointed out that through the years rates 
have been fixed by the Board, in the Western Rates Case, 
the Eastern Rates Case, the 15% Case and the 40% Case, 
in 1917;,1918, 1919 and 1920, ana different roads had 
been taken. For instance, I mentioned that Sir Henry 
Drayton in the Western Rates Case in 1914 said, in part; 
"To my mind it is quite impossible for the 
Board to deal with rates in the West on the hypothesis 
that the Canadian Pacific 1s the only Railway that 
Should be taken into consideration." 
Similarly, in the Eastern Rates Case, in 1916, 
the Board there pointed out (Sir Henry Drayton again): 
"The Grand Trunk Railway Company was a line 
primarily built for the necessities of Eastern Canada. 
It runs into all the large producing centres; it has 
a well established and well worked up business; and in 
the territory where the vast majority of the rates in 
review are in question, does the largest business and 
obtains the greatest earnings. 
There can be no question insofar as Eastern 
Canada is concerned, that any injustice could possibly 
be done the Shipper in accepting for primary considera- 
tion the actual results of the Grand Trunk earnings as 
& basis of rates," 


and so on. [ mention some others. 


‘ alec 


m i Fain me ae ae i 


9289 ‘asdoit nnoteow old at (prem ond ed" Bett 90d oved, 2% 
, 2820 Ros odd bas pend BRE ort .oned ote nredasd ond | 
bod ehsor sere Tb. ps oser bas” eter BiQt iviel‘at 
genet xt@ geld Bomottasm I, oomedent ie ee oe 
dzeg at .bbse ter Or oped godee aroteoW. ed ml notgend a 
add to? oidtacogert ad inp at ¥e Sats yo oT" a 
_ stusctony eit? Ho gBew os at aedor- ddiw faob of basod 
| Hed yawiten yin ont wt” ohttest netbeans) oft Jedd” 
| 3 » notdersb tens odnt moved od bluvode 
: eOlel ai , 2889 asta mrodast odd: mf oefrsi inte 
: (1 Fags nodrest overs 82) soo badintog etedd breed odd , 
‘eget 2 aew MearegaHOD pout see Heit boise) ont a 
eabseaed omsterd to aotetessoon sas tot: $f tud et fromtrg | 
ae BE ser FE .sondnes ‘gntoubord agra ent {ro' odat enue tT 
‘ nt fine, \gadsetevd gas Bost ow Liow Bat Soderidetes flow s 
ee xt Bots sit to gtivot am es oni eronw yrot Lito? end i | 
Oe bas ensnsand seoyrsl ond avob mokeeRee at ers worvot ‘ 4 
s . sgn lenses. saodeons and entetdo 
re: | rersdecd as those! foiduense ont ible ofsaT “ft “ 


“/ ebditaaeg bives sotdeupar yas fadd _betraoaas et sbsn50 


sea obbenae wremitg tor natdqeoon mt ne qorda orld tb od, 


v 
_ of 


8s agrtats 9 Mri? bresp off to edivect foudoc ort “sold 
" ooven 5 cute 5 ie 


~24u354- Mr. O'Donnell 


THE CHAIRMAN: What are the last words :? 
MR O'DONNELL: He said; 
"There can be no question insofar as Eastern 
Canada is concerned, that any injustice could possibly 
be done the shipper in accepting for primary considera- 
tion the actual results of the Grand Trunk earnings as 
a basis of rates." 
I am merely saying that through the years the 
Commission, with the freedom that it has, has picked 
from time to time different bases for’ Tixing rate. 
Now, that is in conformity with the American 
cases, and I wish to mention just two or three of them. 
In the General Commodity Rate Increase Case, 
1937, 223 Interstate Commerce Commission Reports, page 
657, at page 741, I would respectfully direct the attention 
of the Commission to these words: 
"Long before the enactment of the Transportation 
Act 1920, the Commission recognized the principle 
that it could not, with regard to sound public policy, 
confine its attention to the best situated and most 
prosperous line or lines, handling the traffic in 
question, in passing upon the reasonableness of 
freight rates." 
Then Ogain in Receivers & Shippers---- 
THE CHAIRMAN: That is in the United States. 
MR O'DONNELL: Yes. 
THE CHAIRMAN: Where there are so many hundreds 
of railways. 
MR O'DONNELL: That is right. 
THE CHAIRMAN: And where they are divided up 
territorially. 
MR O DONNELL: That is correct, that is correct. 


THE CHAIRMAN: We have in Canada a unique situa- 
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tion. 

MR O'DONNELL: That may be, mj lord. 

THE CHAIRMAN: When you talk, for instance, of 
the Canadian Pacific Railway, it is like talking of fifty 
per cent, nearly, of the railways of the country. 

MR O'DONNELL: That is right; I agree entirely, 
my lord, but Taam Simply saying--- 

THE CHAIRMAN: Then that means we have to take 
Special care. 

MR O'DONNELL: You will have to take special 
carc, undoubtedly; but I am Submitting that the principle 
of rate-making there is something that the Commission 
might have in mind, and I would just take a few minutes 
to give these citations, and the Commission, having them 
before it, can dispose of them as it thinks best. 

In Receivers & Shippers Association v. C.N.O. 

@ Pare way COs, 18 1.0.0. HHO, at 46h: 

"In the Matter of Proposed Advances in Freight 
Rates 9 I.C.C. Rep. 382, the Commission, having 
under consideration the rates on grain from Chicago 
to the Atlantic seaboard, announced that the 
interests of all competing lines must be considered 
in determining the reasonableness of those rates, and 
hot merely that line!~--~< 

THE CHAIRMAN: The word "competing" is forceful 
there. 

MR O'DONNELL: Yes, my lord; we are competing 
with the C.P.R. 

THE CHAIRMAN: Read it again, please. 

MR O'DONNELL: " . . . announced that the 

interests of all competing lines"--- 

THE CHAIRMAN: Where was this? 

MR O'DONNELL: From Chicago to the Atlantic 


at 


‘ 


7 ; “ 
202 ied Loy saw sag. 

cs on 
st oi ad Sti yyewhted ofthat ‘re'oane 


Zi 

7 A 
i¢ 

a 

7 


) 


ns 


Pay, 
von. veHei69 neq: 7 


salad to 


oD sft “to wyswi bas 


‘ av 7 
id tdi F A ; 2 i oe ee cae oer i a 
aQletihine ssags 2 phigit) ab sent: HNO bail . . 
; ‘ y a Wy so @* 
a Pee oN Bin —_— . 
i ——«saigen ylquio me 2 sted vbrol ym 
» % ; : iy i 
abast os ae ae ee ae ee oe ee gre Srey — WiChT Agr “snatr f 7 
Lh Ce YY St IW TEs aft ww Kore -crergh £ Vi M ILARD as | bt : 
: i 
v i : s 
i. ~ s - ; 
. .oreo Leitooge 
4 
© x : : 
oy ae. ~ me ute k a x wel off ey omit? ; be “r J 
Istoogs ons? ot sven Ditw soy. + LLGVHOg ‘Oo AM. , 
\ fs bho he ae be - ar fh tied Sete rae wa ee: ee Tit abe were “oft 
| mS | ET ahd TEAL rr s of SD Math Ye TS i if <>? ae” 4 p oD ETN GS webaw gat 7 
f : a 
’ rere ; ~ ce % . z, ® : 
ac: oraaimnod ott ord RAL SMIOR.. Si. soit er Ios nmSsiaw to 
| 7 
pe Des pe si 
- =6 Fin ur , oe % 4 o.. ‘hae y 4 jes “ ad 
my S95 Ha De Work ts LEY, bivouw ors a 3 t ak oven Trig it ; 
7) ye re a 
. oe cc ” va 
f ich my te has oe , fs ihe Ree 7 ' [> -~ 
; / 1 ae Vbpb. 2 MOL es hemior its 7) ors hr 1 ere 3 i SaonT Sv ri Og j 
tas ie 
bay ot fon 2 of >} : a - 4 Vn ~ rr He ~. > F = 4 
4 tapod igicdd os ft Yo seogelh rem. .dh- orcted ~ 
A , ; 
0.0.0 . e+ wot? eioorsé. wrsacinP & assy! at 
, ; ee ; 
mi : 
‘tt: 2 ™ ii + - Fier ' A - s ; 2° Pe 
; 2308 $5,088 10.3.2 GE. ..0O veelishH .209 8 
A! 
fh 7 te 
Vdgtert af, esornsy ha Beeoteory to sagget eds mk - 
I 
— SF Fr } " "4 TS aren Pe ”, af oe ob dy 
j it IV 4 NOI 4 TF TS ! ee SE ‘a Sop aks Uy kh ( Bog ay 
: San otto mont theexs to J Ae neigerebienoo teho,. 
s%' * ‘s 
ee ‘wor of F “s 7 | cw2A ee a wie d 7 
E oF od SoD Soe Vomas ,SYsSogRes SbIneiGA ons, og 
Vh Boe a 6 OP ye ) , Core ar eee ie ; oe yes ‘ 
2) Pstob fanoo I Vai Asnle wiht oonon- ite Fo aeteevredme - 
j : 
; . * 
Ona Ges saont to essnoidant eT, Hi? iil s veh of : 
» + wand ne ey 
aT MRE Se Ae fis . ‘,* wt A 7 om f 
i ; M 
‘d vii Ay ieee we e " ° dice -f Te RecrtT ’ ba Ey . 
A aed va a aT a: TS oNes Stow orf + MAMALBHD Bet 
« a .. * » t 7 
ae 
. ’ ay sng ey 
a 4 ; , _~ é . 7 
<P hn nm" ons P Pues am £ vy 7? : + 
} Bi fPogeo-s7s ow ebvol ym .esY . :2ashwod') AM 
; ws 7 
. iets é 
ry ~~ 7 ~ - . 
¥ ah. GO edd ditw = 


ot 


.vsentl¢ «aiegs al bod :URMALARD ane . 
do yacid / Sesmpenae . «. «,” Rar ces) aM dia 


~+-"eenti al alae its te atérrogat Liat 
MANALARD: aeri aC any w 
- KIEIAOOm 


teidd enw oredh 


daclds and of opestad wort 


i? u ead 
wt es 7; Tee 


. 


‘cid Al : 


o Ae 


-24356- Mr. O'Donnell 


Seaboard; rates on grain from Chicago to the Atlantic 

seaboard. 
és * announced that the interests of all competing 
lines must be considered in determining the reasonable- 
ness of those rates, and not merely that line which 
could handle the business the cheapest." 

THE CHAIRMAN: The cheapest? 

MR O DONNELL: Yes. They take all the factors, 
and I submit that is a sound principle of rate-making. 

Again I quote from the same case: 

"We must consider the entire situation and 
determine a reasonable rate not merely with reference 
to the Union Pacific, but with reference to all 
lines Serving these Colorado points by reasonably 
direct: lines ,; 

We have no doubt as to the correctness of this 
principle and believe it must be applied here within 
proper limits." 

Then in the Pive Ber Cent Cascio 32 ede. = fe tae 
a short excerpt--- 

THE CHAIRMAN: That last case you have just read 
would appear to be a contest to lower rates. 

MR O'DONNELL: Well, it was a matter of fixing 
the rates, and the Interstate Commerce Commission said, 
"We cannot take into consideration merely the railway with 
the lowest rate, the cheopest rate. We have got to see 
what the effect is on all the railroads that are competing 
for that business." 

THE CHAIRMAN: Because they were regulating 
competition. If they gave the lowest rate that was 
available they would be auctioning the business off to 
the lowest bidder. 


MR O'DONNELL: That is right, my lord. Ths.e 
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quotation from that--- 

THE CHAIRMAN: How is that applicable to our 
case? 

MR O'DONNELL: Well, I say that we are competing 
and other roads are competing for business in different 
parts of Canada, and that to tie the economy of the country 
to one road is not in the best interests of the country. 

COMMISSIONER ANGUS: Mr. O'Donnell, is not the 
question rather this, that the Situation in Canada is 
unique and distinctive, and your proposals would make it 
more unique and more distinctive, and in a sense would 
lower the costs or the apparent costs of one of the two 
big railway Systems? Is not the question really this, 
that if we recommend your proposals to Parliament, should we 
at the same time Suggest that Parliament give some indica- 
tion of the effect that it wishes those proposals to have 
on rate-making, if any? 

MR O'DONNELL: That could be. 

COMMISSIONER ANGUS: What is to be done in a 
totally new situation which you propose to create? 

MR O DONNELL: That could be. Of course, we look 
at' it in this way, that our proposal is Something that 
Should be determined on its own merits as a proposal, as 
to whether we are entitled to an adjustment of our capital 
Structure. Then we 80 on to say, in so far as the affairs 
of our friends are concerned, ratewise, we Say section 325 
as it stands provides ample protection at the present time. 
That “ig 11 [peasy Saying in my argument at this time. TI am 
Saying that it has worked for twenty-five years, and there 
is no reason why in rewiew it should be thought that the 
Board would not have im mind the requirements of the Oe ae ee 
and see to it that they’ get the rates that they have had 


through the years withowt any need for an adjustment. We 
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have not asked to have any change made in rate-making. 

We do say that if the C.P.R. would like to have rates 
fixed on the application of the theory of a rate base and 
a rate of return, the Board today is free to do it; there 
is no need for any amendment. 

THE CHAIRMAN: But you say it would be dangerous. 

MR O'DONNELL: Well, to restrict it in that way. 
We say that it is in the interests of the country that the 
Board should have--- 

THE CHAIRMAN: I thought you said it would be a 
dangerous system for the Board to adopt. 

MR O'DONNELL: I Say it would not be ag proper a 
method or as Satisfactory a method as we have at the 
present time with the Act as it Stands. With the Act as 
it stands the Board has every freedom required to do 
exactly what the C.P.R. ig asking should be done. 

THE CHAIRMAN; The point is, you told me a while 
ago that in your Opinion if the Board did adopt the prac- 
tice that this amendment Suggests it would be a dangerous 
thing for the Board to do. 

MR O'DONNELL: Yes, to tie it to the one method, 
Gombles i towthe wone method, when it has that method and 
others at the present time, as far as that is concerned. 

COMMISSIONER ANGUS: I think you did tell us 
you thought it was a wrong way to make rates. 

MR O'DONNELL: What I Say is, it is wrong to put 
it in the statute in that way, to stipulate it in the 
Statute. There is no need for it. 

COMMISSIONER ANGUS: Your objection is only to 
the statutory stipulation? 

MR O'DONNELL: That is right. 

COMMISSIONER ANGUS: It is not to the method in 
itself? 
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MR O'DONNELL: The Act as it stands at the 
present time allows the Board to weigh all circumstances, 
and it does not restrict the Board to any one railroad 
and does not tie the economy of the country to any one 
raliroad.. “At may be that the rates will be fixed on the 
basis of one railroad, but the Board is free, and I think 
that is the better way to leave the Board. The Act as it 
stands, as I Said, has been there for a long time and 
has not affected anybody adversely, and there is no reason 
to suspect that it would. 

In so far as the Act is concerned, we think the 
Act isvall right. Now, if the Board chooses, in the 
exercise of its unfettered discretion, to adopt that method 
of fixing rates, that is correct, but, on the other hand, 
to tie the Board to that is, we think, wrong, to put it 
in the Statute, when the statute particularly today 
includes that power if the Board thinks it is in the best 
interests of the country that it should be done. But 4% 
would be wrong, we think, to cut down the unfettered powers 
of the Board and to restrict it and hedge it about in the 
way Mr. Evans pointed out the I.C.C. was hedged about with 
@ number of complex--- 

MR EVANS: T don't think I said that. 

MR O'DONNELL: Now, Mr. Evans, you asked me to 
be good enough not to interfere with you yesterday. 

MR EVANS: Please don't misstate what I said. 

MR O'DONNELL: Well, I gave your words, and 
we will leave it at that; the record will Speak for itself. 

I just wanted to put two other short extracts 
Or references on the record. In the Five Per Cent Case, 
SLE COL nS Slowed page 384; 

"The financial condition of the various rail- 


roads composing the 35 systems" .- 
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I agree, in Canada we have only two, and they compose 
possible fifty per cent, or roughly, although the C.N.R. 
has about a third Bre  L Cnink. any way one looks at it -- 
"The financial condition of the various railroads 
composing the 35 Systems varics greatly, as disclosed 
by their net corporate income ag well as by their net 
Operating income. The condition of some of them is so 
Prosperous that they Clearly do not heed a higher net 
income; the condition of Others is such as to preclude 
the expectation of a return upon outstanding capital 
stock or the Possibility of raising much additional 
capital without a thorough reorganization." 
Again, at page 386: 

"Treating as one road the 35 railway systems 
that have Joined in this application for our approval 
Of a so-called 5 per cent advance in their freight 
chargeg"-._ 

THE CHAIRMAN: What region was concerned in that, 
the 35 railroads? 

MR O'DONNELL: I have not got the reference. It igs 
some little time Since [I looked it up. But the 35 railroads 
were -~-- 

THE CHAIRMAN: You see, because there are 13] major 
railroads. 

MR O'DONNELL: That is correct. 

THE CHAIRMAN: And this is only ay 

MR O'DONNELL: ‘This is one section, there is no 
question about that. Ex Parte 168 and the others group the 
railways. But they do not take any particular one, and that 
is the point, that it is the Over-a,11--- 

THE CHAIRMAN : What do they say? 

MR O'DONNELL: ". . - we have reached the conclu- 


Sion that their net Operating imcome is insufficient and 
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should be increased. " 
But they did not just take the richest one or the One that 
was the best situated; they looked at the entire picture. 

THE CHAIRMAN: How did they refrain from increas- 
ing the rates of the richest one? 

MR O'DONNELL: Well, they struck a rate that 
everybody had to take, and it was not based on any one 
railroad's position, but it was on weighing of all the 
circumstances, and they tried to do justice to the trans- 
portation system as a whole. That was what had to be kept 
in mind. 

THE CHAIRMAN: Can you tell us what the object of 
the application was? 

MR O'DONNELL: In this case? 

THE CHAIRMAN: Yes. 

MR O'DONNELL: Well, it was to increase rates by 
5 pep, cent, 

THE CHAIRMAN: Where? 

MR O'DONNELL: Offhand,. my lord, -- I am very 
Soreyy, bus, as I say, it is some time since I wrote these 
notes, and I will have to ask the Commission--- 

THE CHAIRMAN: That is, 35 railroads joined in 
asking for a 5 per cent increase; is that it? 

MR O'DONNELL: Well, there were 35 railroads 
asking for an increase, and the Commission looked at the 
Over-all picture of the whole 353 i1t.did, not ..take the 
richest or the poorest; it regarded the situation as a 
whole and struck a rate which it thought would do justice 
in the circumstances, 

THE CHAIRMAN: And granted a 5 per cent in- 
crease? 

MR O DONNELL: Yes. 


Just One other short extract from that same 
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report: 

"While Section 15-a of the Interstate Commerce 
Act hereinbefore quoted, ig not now in the form in 
which it was Originally enacted in the Transportation 
Act, 1920, and no longer contains the provision for 
the recapture of excess earnings, it still clearly 
recognizes the principle that we must, in prescribing 
Just and reasonable rates, consider the needs of the 
railroad transportation System as a whole, by its 
insistence upon the 'need, in the public interest, of 


adequate and efficient transportation service! ad the 


‘eed of revenues sufficient to enable the carriers under 


honest, economical and efficient management, to provide 
such service'. Ags we found by practical experience, 
long before there was any section 15a, ‘adequate and 
efficient transportation service! cannot be provided, 
and revenues sufficient for that purpose cannot be 
Supplied, if attention be confined to the earnings of 
the best situated and most properous railroad 
companies," 

Now, the measure of the needs of the railways--- 

THE CHAIRMAN: Well, I suppose that is a self- 
evident truth, isn't it? 

MR O'DONNELL: Yes, I think so. 

THE CHAIRMAN: That the most prosperous railway 
would have certain rates, and, as it is very important in 
the interests of the whole country to have efficient trans- 
portation Services everywhere they are required, you cannot 
Select one railway that happens to run through an exceeding- 
ly wealthy part of the country and say, "Well, what is good 


enough for them is good enough for the rest." 


(Page 24363 follows) 
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Mr, O*DONNELL: That is right, my lord, Al1lTI 
am saying is that this amendment is really directed to 
selecting one railroad, I say the measure of the needs 
of the railways must be what is just and reasonable to all 
who have any interest . in the operation of the railroads, 
the carriers, shippers and the public, I respectfully 
Suggest that the economy of the country should not be 
tied to one particular road or another but that the Board 
Should be given ana allowed to continue to have the 
freedom which it has had through the years to establish 
just and reasonable rates, and to rely upon their doing 
as they have done in the past, 

COMMISSIONER ANGUS: Do you consider that the 
needs of the Canadian Transportation system taken as a 
whole are alterea by your Proposal or not? 

MR. O'DONNELL: No, I do not think they are, 
because our proposals, as we have Said from the beginning, 
were not drafted with a view to effecting rate-making in 
any way, What we were endeavouring to do was Some 
internal housekeeping and to adjust our capital structure, 
f.§ and when we go to the Board of Transport Commissioners, 
whatever the face of our capital structure may be, the 
Board using the powers that the law allows it will hi be 
just and reasonable rates taking intoconsideration all the 
factors that enter into the making of just and reasonable 
rates, and they are many, It is not merely the rate base, 

COMMISSIONER ANGUS: You have not changed 
materially one of those factors? 

MR, O'DONNELL: Not in so far as rate making is 
concerned, We are quite Satisfied if our proposal is 
put into effect it will have no bearing whatsoever on 
rate making, The rate making function of the Board is 


there, and the Board, having regard for the transportation 
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System of the country, the needs of the public, the needs 
of the railways, not one railway but the whole array of 
them, will fix whatever rate is just and reasonable under 
all those circumstances, 

THE CHAIRMAN: That is to Say that the position 
of your capital structure has nothing to do with rates? 

MR. O'DONNELL: That is our contention, my lord, 
That is what we have Said constantly and that is what we 
Still say, At this point before this Commission under 
your order in council you are directed to review our 
capital structure ang -- 

THE CHAIRMAN: That is true enough but I am 
asking whether you say whatever we may do to your capital 
structure will have any effect at all on rates? 

MR. O'DONNELL: TI say the Board of Transport 
Commissioners can disregard that entirely, 

THE CHAIRMAN: That is a different thing. 

COMMISSIONER ANGUS: It can but will it? Will 
your apparent needs be altered if your proposals are 
given effect to? 

MR. O'DONNELL; [I Say again we have not asked 
for any change in the basis under which the Board deals 
with rates, The Board has the broadest possible powers, 
We have not asked for any change in those powers, I say 
this problem at this point does not relate to rate making, 
and that what we are asking does not effect the Canadian 
Pacific at all, It is a matter of internal administration 
as to whether we, with the consent of our owner, will have 
one type of capital structure or another, as to whether 
we will have more bonds or less bonds, more equity stock 
or less equity stock, That is all it amounts to, 

THE CHAIRMAN: Would your requirements not vary 
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MR. O'DONNELL: Our requirements vary? 

THE CHAIRMAN: Yes, every time you go to the 
Board your requirements have been different, Your re- 
quirements vary according to the handling of your capital, 

MR, O'DONNELL: What has varied in our case has 
been cur operating costs, 

THE CHAIRMAN: I am asking you the question and 
I would like you to answer it, Will your requirements 
not vary? 

MR. O'DONNELL: When you say "requirements" just 
in what way -- 

THE CHAIRMAN; You have told me that your capital 
structure will have no effect at all on the fixing of 
rates, 

MR, O'DONNELL; I think that is right, 

THE CHAIRMAN: And you had a case you quoted to 
uS where the chairman of the Board on a former occasion 
Said they would have to consider the requirements of your 
railway, 

MR, O'DONNELL: They look at the needs of all 
the railroads but they are not restricted as to what aspect 
they look at it from or what point of view, as to whether 
it is interest or earnings, What we have asked them for 
in the last few years is a change that would help to over- 
come the increase in the costs of operation, We have 
pointed to the increased costs of operation and we have 
asked them to adjust rates on those bases, We respect- 
fully submit at this Stage, however, that under the 
direction to the Commission you can review our capital 
structure on its own merits, and that you can do that 
without in any way trespassing upon the functions of the 
Board of Transport Commissioners in fixing rates, 


COMMISSIONER ANGUS: Mr, O'Donnell, my attention 
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has been called to the 21% judgment in which I see at 
page 35 the requirements of the Canadian National Railways 
were stated in precise figures, $61,522,000. 

MR, O'DONNELL: Yes, 

COMMISSIONER ANGUS: Would those requirements be 
Stated at the same figure if effect was given to your pro- 
posals? 

MR. O'DONNELL: Naturally there would be changes, 
There would be less interest-bearing debt and more equity, 

COMMISSIONER ANGUS. Won't the Board of Transport 
Commissioners consider your requirements? 

MR. O'DONNELL: They could look at the Situation 
as it would stand but that does not mean to Say that they 
would necessarily fix rates on that basis, 

THE CHAIRMAN: Whatever pates they fixed you woula 
get them, 

MR. O'DONNELL; We would get the rates, yes, 

THE CHAIRMAN: Ana you have said they would con- 
Sider the requirements of both railways, 

MR. O'DONNELL: As I understand it they look at 
the over-all picture, the needs of the railways and the 
Shippers, 

THE CHAIRMAN: The requirements of one railway 
might indicate to the Board that perhaps rates ought to 
be lowered and not increased, 

MR. O'DONNELL: I submit respectfully at that 
point the Board will bear in mind that the Canadian Pacific, 
with its need to pay income taxes and dividends, has to 
be given weight to just as they have in the past, I have 
no fear that the Board will not Continue to act as the 
buffer for which it was created to act as between shippers 
and the railways, 


COMMISSIONER ANGUS: What the Board has called the 
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mean between the railways might be somewhat different if 
the requirements of your railway have been greatly re- 
duced, I mean by requirements what the Board calls 
requirements, 

MR, O'DONNELL: That may be but on the other hand 
I have faith in the Board that So long as the country has 
to have the Canadian Pacific as a Yailway enterprise ,in 
my respectful view the Board is undoubtedly going to see 
co it that they get what is needed to keep them in a 
position where they will be able to carry out their 
function as such railway enterprise, They have always 
provided them with their operating expenses, their fixed 
charges, their dividends, income tax and a reasonable 
Surplus for additions and betterments or to come and go 
on, They have done that, and I have not any idea that 
they are going to Stop doing it, I say the Commission 
can quite well recommend an adjustment in the capital 
structure of the Canadian National which after all at this 
Stage is a matter between the owner and the Company, with- 
out in any way upsetting the rate-making functions of the 
Board of Transport Commissioners, When we get back to 
the Board of Transport Commissioners the Situation of 
the Canadian Pacific is fully understood there, 

COMMISSIONER ANGUS: You do not Change the 
functions but it might change the conclusions they came 
to if what they have been calling your requirements were 
actually reduced by a statute to Something lower than 
they had been before. 

MR. O'DONNELL: Yes, 

COMMISSIONER ANGUS: The requirement is some- 
thing that the Board has to take into account. 

MR. O'DONNELL: The Board could take that into 


account under the statute as it stands, 
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COMMISSIONER ANGUS: Would not the natural and 
probable consequence of your recapitalization be something 
that changed the rates? 

MR, O'DONNELL; In my respectful view that could 
only be predicated upon the failure of the Board to take 
into consideration the needs of all railways, and that 
includes the Canadian Pacific at that point, The Canadian 
Pacific has to have its needs in addition to what the 
aationally owned road has, The Board fully understands 
that, and has always seen to it that the roads have been 
provided for, especially in the years since 1920, I do 
not think there is any reason to think they will stop 
doing that, That is my point. Under the statute as 
it now stands they can do that, and there is no need to 
alter it no matter what might happen to the internal 
bookkeeping of the Canadian National, 

I had intended to leave that aspect of the matter, 
the amendment of section 525. There was one other point 
to which Mr, Evans referred as being one of the things to 
which he asked the Commission to direct its attention, 

The first was the amendment of section 325 and the second 
was the matter of income bonds which Mr, Evans referred 
to at page 24306, I have already argued this aspect of 
the suggestion of the C.P.R, 

THE CHAIRMAN: There has been so much Said, and 
in order that we may get our bearings, according to your 
Submission what would be the position of your company to- 
wards the government from now on? Would it remain the 
same as is set out in section 10 of the Act? 

MR, O'DONNELL; Yes, my lord, that is right, 

THE CHAIRMAN: That is what would happen, The 
directors of the Canadian National Railway Company may 
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revenue fund all or any part of such surplus earned, 

MR, O'DONNELL: Yes, my lord, I was about to 
Say as to that that Mr, Evans'second point is directed to 
this matter of income bonds, As I say, in my argument 
the other day I reviewed our approach to that Subject and 
explained why, in the view of the Canadian National, income 
bonds were not the answer in our case, that a Simple 
division of the capital into two classes, interest-bearing 
aebt represented by bonds outstanding in the hands of the 
public and equity stock wholly owned by the government, 
was all that was needed to handle the situation, Under 
the statute as it Stands at the present time the directors 
of the Canadian National, I Submit, are in the same 
position as those of the a ci 3 i 

Moreover, even as Mr, Northey Jones put it 
dealing with retaineg carnings -- dividends, additions and 
betterments and so on, that is a matter for the directors 
of the company, At page 20426 Mr, Northey Jones said: 

"X€ Paone Gf She Mice tts of directors 

to exercise careful judgment to determine the 
amounts of net earnings which are to be declared 
in dividends and the remaining amounts of net 
earnings which are to be retained for investment 
in the enterprise," 

THE CHAIRMAN: Who said that? 

MR, O'DONNELL: Mr, Northey Jones, 

THE CHAIRMAN: He was talking of companies in 
general? 

MR, O'DONNELL: Yes. 

THE CHAIRMAN: Where, of course, the directors are 
accountable to their shareholders and the shareholders 
expect dividends, 

MR, O'DONNELL: Our directors are accountable 
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also just as the directors of any ordinary company, 

THE CHAIRMAN: In an ordinary company the 
directors have the shareholders watching them and wanting 
dividends, You would not have that. 

MR. O'DONNELL: Well, I don't know. I respect- 
PLY. BubmTG. == 

THE CHAIRMAN; The statute does not say that the 
government has anything to do with LG, 

MR. O'DONNELL: All I am Saying is that the 
Situation is identical with that of the directors of the 
Canadian Pacific and the directors of all corporations, 
that the matter of the declaration of dividends, the 
matter of the amount of retained earnings to be plowed 
back into the Company, are matters for the exercise of 
the discretion of the directors, In that connection I 
Should like to refer to an extract from the Drayton-Acworth 
Report where, Speaking of the trustees who were to operate 
the Dominion Railway Company, which is the Canadian National 
Railways, they say at page 1xxi4 under the heading "Wide 
Powers to be given the trustees," This is what they 
recommended: 

"We consider, subject to the jurisdiction 

of the Railway Commission, the Trustees should 
have the widest powers in the management of their 
undertaking, " 

Further they say: 

"They must have discretion" -- 

THE CHAIRMAN: That is the point, in the manage-~ 
ment of their undertaking and subject to the direction of 
the Board, 

MR, O'DONNELL; That is right, Then they go on 
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"They must have discretion to say how 
far net profits are imperatively required for 
railway purposes and how far they may be safely 
taken to pay a dividend on the share capital, 
In a word, we would entrust to the Trustees all 
the responsibilities ana powers which, in an 
ordinary company, are divided between the direc- 
tors and the shareholders, We believe that the 
desire to render the best possible account of 
their stewardship to the people of Canada will 
be a sufficient motive to induce them to manage 
the railways efficiently and economically.” 

AS originally recommended the Board of Directors 
or Trustees, as they were then called, were to be given the 
widest powers in administration, They were to have dis- 
cretion to say how far net profits are imperatively re- 
quired for railway purposes and how far they may be safely 
taken to pay a dividend on the share capital. 

"In a word, we would entrust to the Trustees 

all the responsibilities and powers which, in 

an ordinary company, are divided between the 

directors and the shareholders," 
That was the original intention, and I say that is 
reflected in section 10 of the Canadian National Capital 
Revision Act to which your lordship has just referred, 
That is exactly the situation. It is the same situation 
that the Canadian Pacific directors are in, and it is the 
same Situation the directors of any company are in, 

COMMISSIONER ANGUS: Would you go so far as to -- 

THE CHAIRMAN: You said the same position that the 
directors of any Company are in, Have you not noticed 
that the report you have before you says that in this case 


the trustees, as they were then called, were to have all 
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the functions both of the shareholders and of the directors 
of ordinary companies, 

MR. O'DONNELL; That is right; that is correct, 

THE CHAIRMAN: Both of the shareholders and of 
the directors, 

MR. O'DONNELL; "In a word, we would entrust 

to the Trustees all the responsibilities and powers 
which, in an ordinary company, are divided between 
the directors and the shareholders," 

THE CHAIRMAN: There would be no division in 
your case, 

MR. O'DONNELL: No, 

THE CHAIRMAN: Is that not a distinction between 
you and an ordinary company? 

MR. O'DONNELL; All I am pointing to -- 

THE CHAIRMAN: That is very imporfant, 

MR, O'DONNELL; All I am pointing to is that -- 

THE CHAIRMAN: Just a minute. In an ordinary 
Company the shareholders are there and they have rights, 
interests and responsibilities, and the directors have 
theirs, 

MR. O'DONNELL; Right. 

THE CHAIRMAN: Under the language you have read 
from that report there would be a difference made in this 
company in that the Trustees, as they were then called, 
would have all the powers and rights not only of directors 
but of the shareholders, 

MR, O'DONNELL: Yes, 

THE CHAIRMAN: There is a difference, You say 
that all-absorbing power which under this report is intended 
to be vested in the trustees is now vested in the directors 
of your company under this section, 


MR. O'DONNELL: I say merely this -- 
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THE CHAIRMAN: You do not wish to admit that 
there is a difference between you and ordinary companies 
when it is right there on the face of it? 

MR. O'DONNELL: I am sorry, all I am saying is 
that as originally intended the Trustees were to have all 
the powers of directors and shreholders, 

THE CHAIRMAN: Yes, 

MR. O'DONNELL; Even broader than they have today. 

THE CHAIRMAN; You said the directors had the 
very same powers today, s 

MR, O'DONNELL: I submit respectfully that under 
section 10 they have thesame powerstcday as the directors 
of the C.P.R, have under their charter, They have the 
Same powers as the directors of any corporation have, to 
manage the corporation, declare or not declare dividends, 
hold part of the earnings or not hold them, plow them 
back into the company or not, 

THE CHAIRMAN: That really is not the point. 

You are departing from the point, You read the Drayton- 
Acworth Report which said that the Trustees should have 
not only the powers of directors but also the powers of 
Shareholders, 

MR, O'DONNELL: That is PIONS 

THE CHAIRMAN: Then you went on to Say that your 
directors have inherited all these powers of directors and 
Shareholders just the same as in the case of an ordinary 
company, 

MR. O'DONNELL; Before I come to that I want to 
Say that in the interval the statutes have been changed, 
The Drayton-Acworth recommendations were not accepted to 
the letter in all instances, The recommendation they 
made was that the trustees would have all the powers that 


ordinarily are vested in directors and Shareholders, but 


4 e a 
’ Spat Simhe of Meky. tot-ab J 


‘eutnsamos yreribets bre oy sound sonore a 
52 to ¢ oat it a] ones ati 

iva ae I ifs .yxtoe ae ei tek ennOd! 0 a a 
™ Ty). : 7 ee "oy Lm 
{ie oved ot evew cestode? any Reiaodnl eileittaito ay Said - nl 
| | iia 


1  - \ewebiotowle bas atotoenth $0. etewoc ath TA 


tis 
ke 
a3 
= 
a 
. 
e 
Pa 


ie ia aa 4, 80¥ MAMATAEO auT. | 


ie 6 
- .yobod oved, gent nadt webacrtd may /cIaMMOCT O Ae 


(+ fed etodoetts ‘sd# Bae ack, sHAMATARO BHT 
- 4 


¥ebod sesh Sipe TeV 


fort 


s RESUHO! ( AM : 

toveetlh ols. : ysb idatewor anaget?s .< pa ¥ sift: of fo btose 
of} ovad yeodt .wedtedo wtedf webatévad (1.4.0 oft Fe 
OF _.SvAd BOLVETOGIoS tas to 8 OeSotkD 9 aif a8 EFswag somes 


= s P ; p “ A te aie ee oe ee car ak gn ~ 7 
‘ivip eyafost tor so ataiced ,weksetogitss, cas Syehem 


. TS | ~ shat aie ae eae ff % 4 Tac ay ° 
, - Wot ' + Dion gan 45 e¢etatee odd to gtaq SLom 
. 


, fine 7 ae try Wren 
ont . ores 4 f i sant sVi MET AHO HT 
, —_ 
LN < ¢ + ™ , a 
Sak sb saet i $ imp ey ) 4 t a4 seos't nanhivteceb ote wor 
7 
i — as 
> - 4 i - , 
vad Bfsodls, teateuce? fs dprit 6 sidw Jtdqgen Att - 
‘ 3 | 
: 7 at a oY _ an ‘ ry ¥ “ft 
| f " 7 '4 opts f cyc} mde oo ri . arayong ond riot ) 


f . i J 5 “a 
ae P $ cfg fy pf | pie ° Ute oA: ae THO! : : Aim oe 
7 “a " v = 7 
f 


i 7 a ee, ee ee oe et oie 
AT iad ¢ of no 4a6¥ wor aad?  HAMAIAR). XH? 
y, 
= 7 r 7 " 2 eo cle r ri Re, : . a Wi @ 
: ac ab ee eK. 5 he dit eee . a bal 2 2 - A “Ate By 
pen etsdoet’s Yo etewog opacdds id Dotidednt oven stosostlb 
4 a . 
iy | Bs : ui 
+. ne eo . ze ha as ol afl ae SC! gos) eee eet *“~o 
es Yadrkrio «a FSO seed ors tt. a Seis & st ge ost att ‘ab Lark 3 iz : 
<= » a 


io on » ULSI qmog Ve 
ie - ; — 7 v3 i, on ue wert Cs Tae. 
) ‘s¥ dasw T dtedd oF oxos FE oxotet hod’ So . 8 , 


pt Senneto saved evad setetasa eit Levtedadt off at + etd yee: - 


ee 


th ok dite Sqesne Fort ater aco Stabrrosoost. Asteweh<todyeaT: eT 


-o8$ nobdehcommooss sel ,cooeStéat Ita-nt seftel ods 


“tent arowog ese Lhe owed | Sfexny deodowid ite ydagt Fee obe 


bere g eB han Leterme Henier eae 


e 


es, 


oe 


NP 


~ 24374 - Mr, O'Donnell 


as the statute stands today I am Simply saying that under 
Section 10 the directors have the Same powers as the 
directors of the C.P.R, 

THE CHAIRMAN; They have not got what the 
Drayton-Acworth Report contained? 

MR. O'DONNELL: No, because that report was not 
accepted in all detail, and section 10 represents the 
Situation as it is today. The shareholder today under 
the Act is the governor in council and the governor in 
council by order in council acts as shareholders would 
have to act, All I am saying is that as the Drayton- 
Acworth Report would have set it up the Trustees would 
have had the broadest possible power, I say that today 
under section 10 the division is between the directors 
and the only shareholder, the Government. 

THE CHAIRMAN: Under the Drayton-Acworth recom- 
mendation would the Government not have been the owner? 

MR. O'DONNELL; The Government would have been 
the owner but the recommendation cf the Drayton-Acworth 
Report was that there would be a self-perpetuating board 
of trustees, and the government would not have anything 
to do with re-appointing the trustees once they had been 
in office, They would appoint other trustees to follow 
themselves, and so on, In that instance the report was 
not acted upon in the way it was recommended, Today we 
have directors instead of trustees, and I say that as 
the statute stands the directors are given the same 
powers as the directors of any other corporation, 
including the C,P.R, They have the same powers, 

THE CHAIRMAN: Suppose the government were to 
approach your directors at the end of the year and say, 
"We think you ought to give us 50 per cent of your sur- 
plus," Could you not point to the Act which is superior 
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to the government? 

MR. O'DONNELL: Well -- 

THE CHAIRMAN; Pardon me a moment. Coulda you 
not say, "We will not give you 50 per cent of our surplus, 
Under section 10 of the Act we are to decide what we are 
to pay over to the minister and we do not think we should 
pay you anything." You would have the statute with 
you there, 

MR. O'DONNELL: All that woula happen there -- 

THE CHAIRMAN: You would have statutory pro- 
tection, 

MR. O'DONNELL: That is true, but if the 
Shareholders determine that the action of the directors 
is not to their liking what do they do? They remove 
the directors, What would the Government do as the 
Shareholder? It would remove the directors, 

THE CHAIRMAN; It is parliament that passed 
the statute, 

MR. O'DONNELL: That is correct. 

THE CHAIRMAN; That is your answer to the 
Government, "We do not have to listen to you at all, 
Parliament says that is our duty." 

MR, O'DONNELL; That is right but Parliament 
also said -- 

THE CHAIRMAN: Those are the facts, and unless 
we get them clearly and admittedly we do not get anywhere, 
The statute says that your directors are to be the ones 
to decide whether or not any part of your surplus is to 
be paid to the Minister, and the Government has nothing 
at all to say, That is the fact today. 

MR, O'DONNELL: The fact today -- 

THE CHAIRMAN; That is the statute, 

MR, O'DONNELL: I agree that section 10 says 
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that but I algo say -- 

THE CHAIRMAN; You want the Statute to remain 
that way? 

MR. O'DONNELL; Yes, I am satisfied that the 
Statute should remain that way. 

THE CHAIRMAN; Although you might have deemed 
it advisable, in view of the recast of your situation to 
have in your own interests Some compulsion on you to 
confer with the government and allow the government to 
have something to Say about what you were going to do 
with your surplus from time to time, 

MR, O'DONNELL: There is no need to change it 
ay ail. We are satisfied with it as it Stands, I 
Say from a practical point of view the Government is 


the only shareholder of the Canadian National -- 


THE CHAIRMAN: I know, We all know who is the 


owner, Here is a statute that overrides both the owner 


and you, 


(Page 24378 follows) 
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THE CHAIRMAN: I know, We all know who is the 
owner, 

MR. O'DONNELL: All I am saying is this - - 

THE CHAIRMAN: There is a Statute which overrides 
both the owner and you, That Statute says that the owner 
has nothing to say about what you are to do with your 
surplus, that you are the ones to say. 

MR. O'DONNELL: The Statute as it stands today 
is permissive, 

THE CHAIRMAN: You are the ones to Say. You 
are the Directors. You are the sole body who can deter- 
mine what is to become of | your Surplus, whether any 
part of it is to go into the consolidated revenue. Is 
not that SO? 

MR, O'DONNELL: That is true under Section 10. 

THE CHAIRMAN: You say you want it to remain 
that way? 

MR. O'DONNELL: I do say that the Government 
is not without its recourse as the owner. It is a 
shareholder, 

THE CHAIRMAN: The Government might ask 
Parliament to change the statute. 

MR. O'DONNELL: And the Government might 21s0 
change the Board of Directors. It is the shareholder. 

It might change the Board of Directors if it did not like 
the way it was acting, just the way the shareholders of 
the C.P.R. changed the Directors of the C.P.R. That is 
my point. 

THE CHAIRMAN: I do not think your comparison 
is fair because here is a power conferred upon the Directors 
by Statute and it is their duty to carry out that power 


to the best of their ability. 
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MR. O'DONNELL: That is right. 

THE CHAIRMAN: Even if the Government does try 
to interfere with it, they have the Statutes there. 

MR. O'DONNELL: There is no question about 
that. 

THE CHAIRMAN: The Government cannot interfere 
with them without getting Parliament to change the Statute. 

MR. O'DONNELL: If that were the only statute 
on the books and the only provision were Section he Pes 
would agree entirely, but there are other sectiens that 
have to be taken into consideration and under the other 
sections a shareholder is in control of the situation. 

THE CHAIRMAN: I beg your pardon? 

MR. O'DONNELL: In the other SectionSthe 
Shareholder is in control of the Situation just as the 
Shareholder is in control of the CoP. Ry 

THE CHAIRMAN: And that is as to changing 
Directors? 

MR. O'DONNELL: Yes, as far as that is con- 
cerned. So that effectively and practically it is the 


Same thing. 


THE CHAIRMAN: All right, Mr. O'Donnell. 

MR. O'DONNELL: May it please the Commission, 
I would just like to say a few more words on the point 
we were last discussing. I should merely like to say 
that under the Statutes governing the Canadian National, 
as they stand today, we are not asking for any change 
in them. We are merely pointing to it that there is the 


One Director, and that is the Minister of Finance, acting 
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for the owner really of the road, the people of Canada. 
With the obligations of the Directors as set out in Section 
10 and in the other sections of the Act are virtually 
the same as those given to the Directors of ordinary 
companies . I think, on a reading of the Act and on a 
consideration of the Statutes that that will be found to 
be the situation 

THE CHAIRMAN: Has any controversy ever’: 
arisen over Section 10? 

MR. O'DONNELL: No, my lord: not to my know- 


edge. I think that on readoingthe Act as a whole and 


_the Statutes, the C.N.R. Act itself, the Canadian National- 


Canadian Pacific Act, where other provisions are found 
concerning the set up of the company, that it will be 
found that our Directors have the same powers as the 
Directors of ordinary companies, with this one thing, 
that we have the one shareholder and it is therefore 
easier for the one shareholder to act expeditiously and 
quickly than it is for the shareholders of a company with 
thousands of shareholders, So far as surplus earnings 
are concerned, we say that the provision as it stands 
is adequate. I say simply this. Mr. Cooper pointed out 
at page 18946 that there was no bar against the pay out 
of any surpluses that there might be, as had been 
suggested to him by Mr. Evans, and at page 18947 the 
following question and answer make the situation quite 
clear: - 
"Q. And, whatever the qnEntua may be, 

there is nothing to indicate bd /aris stage, 

no matter how large the surplus, there 

would be any pay out to equity security 

holders? 


‘A, It may not say that, but I think 
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it is quite reasonable, that if the surplus 
earnings were so good, after providing for 
capital and some transfer to a reserve, that 
there was still a sizeable amount of money 
left, it would be turned back to the 
Government, "' 

THE CHAIRMAN: Who said that? 

MR. O'DONNELL: Mr. Cooper. 

COMMISSIONER ANGUS: Would you definitely object 
to Section 10 Hee yin explicit in the sense of using 
Some language like "“imperatively needed"? 

MR, O'DONNELL: I think that Section 10 , Vast it 
Stands, provides that, 

COMMISSIONER ANGUS: I say would you object 
to its being made more explicit if it does provide that 
now. 

MR. O'DONNELL: I would of course, want to see 
what the extent of the change was. I have no mandate, 
of course, at this time to agree to any change. 

We have no proposal to make in connection with that. We 
think our Directors should have the same broad powers 
that the Directors of other companies have, and that 

they should not be restricted in their judgment as to 
What is good for the railroad, in the event that there 
might be surpluses which we think fairly unlikely, as 

to whether or not some portions should be plowed pack 
into the property and the balance paid out. That is 
Something we think can safely be left with those men 

who are able, experienced business men and who are 
administering the property according to their best 
Judgment. That is our attitude. We think that the 
Statute as it stands gives them the fullest discretion 
and authority to do what is best for the Canadian National 
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in any given circumstances, 

COMMISSIONER ANGUS: The reason why people are 
doubtful about it being Something that can be safely left 
to them is the proposal of Mr.Gordon which you eventually 
withdrew. That seemed to show that they might contemplate 
something rather different. Section 10 would leave them 
free to do that. IS it. so unlikely that they would do it 
that that can be disregarded? 

MR. O'DONNELL: SO unlikely that they would do 
what, Dr. Angus ? 

COMMISSIONER ANGUS: You withdrew the proposal 
for a rate stabilization fund being created out of this 
Surplus. 

MR. O'DONNELL: I do not know that I quite see 
the point sRALA LT Say 1s that as it stands today, they 
are entitled to use their pest Judgment in he interests 
of the railroad as to what should be done, 

COMMISSIONER ANGUS: Yes, 

MR. O'DONNELL: Is it the intention to restrict 
the use of their judgment? 

COMMISSIONER ANGUS: No. , The Drayton Acworth 
report that you read suggested /the directors or trustees 
might retain what they thought was imperatively needed for 
railway purposes, 

MR. O'DONNELL: Yes. 

COMMISSIONER ANGUS: And Section 10 leaves the 
matter so unrestricted that they might retain, first, what 
eneNet bous ht was imperatively needed for railway purposes 
and/ Ain addition, what they thought was useful as 
a rate stabilization reserve, or something of that kind. 
You say now that there is no danger of their doing anything 


that is not imperatively needed, and that therefore 


Section 10 need not be amended. All I am saying is that some 
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people thought there might be a danger there in this pro- 
posal about the stabilization reserve which was eventually 
withdrawn, 

MR. O'DONNELL: My frank view is that the act as 
it stands is adequate to take care of all eventualities. 

THE CHAIRMAN: Do not overlook this fact. Originally 
your plan did contain this proposal with regard to surpluses 
in building up a fund, and so on, You will remember that 
there were certain reactions to that. 

MR. O'DONNELL: We ask that --- 

THE CHAIRMAN: Just a minute. There were certain 
reactions, adverse to your proposal. 

MR. O'DONNELL: That is right. 

THE CHAIRMAN: Not only from the Canadian Pacific, 

MR. .O'DONNELL: Yesi 

THE CHAIRMAN: That got to the public. There it is. 
When you withdrew that part of your plan you retained, under 
Section 10, the power to do that very thing which ostensibly 
you were withdrawing. Is that not so? 

MR. O'DONNELL: No, my lord, I do not think so. 

THE CHAIRMAN: Does that Section 10 allow you to do 
anything? 

MR. O'DONNELL: Yes; and we do not ask for any 
change, 

THE CHAIRMAN: I beg your pardon? 

MR. O'DONNELL: We do not ask for any change. 

THE CHAIRMAN: I know you are not asking for any 
change. 

MR. O'DONNELL: That is right. 

THE CHAIRMAN: But by retaining Section 10 as it 
is, you retain the power to do all that you proposed to do 
under that part of the plan which you later on withdrew, 

MR. O'DONNELL: Well, I would just like --- 
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THE CHAIRMAN: Is that not so? 

MR. O'DONNELL: I cannot answer that yes or no, 
categorically. 

THE CHAIRMAN: All right, 

MR. O'DONNELL: I want to Say this, that it was not 
part of the plan. We asked for a recommendation only from 
the Commission, We did not ask for any Statutory amend- 
ment. Having said that, I agree that Section 10 is broad 
and gives the directors the power to do what the directors 
of any company have the right to do. I agree with that. 

THE CHAIRMAN: Yes. It gives the directors power 
to do what you suggested at the beginning we should re- 
commend they be able to do if they wanted to. 

MR. O'DONNELL: That among others, yes. 

THE CHAIRMAN: And onthe other hand, you resent 
the intrusion of inoome bonds. 

MR. O'DONNELL: Yes, 

THE CHAIRMAN: Do you not think that in your own 
interests, having regard to the position you may find your- 
selves in in the future, that it would be well if Section 
10 did show that there was some accountability, some ne- 
cessary accountability, between the directors and the 

each year 
minister,/with regard to surpluses, 

MR. O'DONNELL: We think, on a full consideration of 
the statutes as a whole, not just one sentence, that there is 
that right now. 

THE CHAIRMAN: All right. 

MR. O'DONNELL: We think there is that control, 
because your lordship will remember that whenever the share- 
holders have to act in so far as the Canadian National are 
concernec, provision is made for that in Section 1l of their 
Act. I think that on a consideration of the over-all 


statutory powers governing the Canadian National, that your 
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lordship would come to the conclusion that there is ample 
coverage there now, 

THE CHAIRMAN: That may be, 

MR. O'DONNELL: Yes. I do not think that just 
taking Section 10 alone, one gets the full picture, 

THE CHAIRMAN: I do not know what you mean by ample 
coverage. In the next sentence you say that the directors 
are altogether free and should be left altogether free. That 
is what you say. 

MR. O'DONNELL: Yes. We Say we do not see any reasor 
for changing that. That is our view. 

THE CHAIRMAN: All right. 

MR. O'DONNELL: The Commission may have other views. 
I am not saying that there are not other views. 

THE CHAIRMAN: I just want to make sure that we are 
getting your views, 

MR. O'DONNELL: Our view, frankly, is that Section 
10 which has been there for quite a longwhile, is adequate. 
It does not give us any powers that other directors have 
not got. We have the identical powers that the C.P.R, 
directors have. There is no difference, 

THE CHAIRMAN: There is no use of going over that 
again. You do not want any change in Section 10. 

MR. O'DONNELL: I have no instructions to ask for 
any change, and we have not asked for any. 


THE CHAIRMAN: All right. 


(Page 24388 follows) 
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Now, the objection is put forward that there is’ 
no obligation to make a pay-out, as it was put, and all I 
was Saying as to that was that there is no bar against the 
pay-out. If we have a surplus there is no bar against 
paying out; it can be paid out. I point to the evidence 
of Mr. Cooper in that respect, where he was examined by 
Mr. Evans: - 
"Q@. And, whatever the surplus may be 
there is nothing to indicate that at any stage 
no matter how large the surplus, there would 


be any pay out to equity security holders? 


"A. It may not say that, but I think 

it is quite reasonable, that if the surplus 

| earnings were so good, after providing for 

| capital and some transfer to a reserve, that 
there was still a sizeable amount of money 

| left, it would be turned back to the Govern- 
ment," 

Again, at page 18957, the following exchange 
puts the matter beyond question, in my respectful 
submission: - 

"Q. May I ask you this, whether you 

do not construe that language in Mr. 
Gordon's statement as in effect a bar to 
payment of some part of this surplus to 
the Government. 

"A. I don't construe it so and I 

am sure he doesn't." 

COMMISSIONER ANGUS: Was that question and 
answer before the proposal ,about the stabilization 
fund was withdrawn, or afterwards? 

MR, O'DONNELL: It was during Mr. Evans' 


b examination of Mr. Cooper. 
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COMMISSIONER ANGUS: I think that was before. 

MR. O'DONNELL: That may be, but I would respect- 
fully say that, whether it was before or after, the 
Situation is the same; it does not make any difference; 
the answers would be the same. 

Then the next question and answer were as 
follows : 

"Q@. Have you any view as to when the 

point would be reached at which such a surplus 
would be paid to the Government? 

"A. I think that point is so far re- 

moved that it is not worth discussing. " 

Then Mr. Fairweather, in Vol. lll, at page 203402, 
éestified as to what might be done in the circumstances 
where surpluses were available to be disposed of:- 

"I think that would be a matter first 

in the discretion of the Board of Directors 

of the Canadian National, and secondly a matter 
of concern to the shareholder. You can hardly 
expect me to say that might happen in some 
hypothetical situation that I cannot see as 
probable although I say it is conceivable, 

I think it would be a conceivable idea that if 
such a surplus did exist it would be a reason- 
able matter for consideration of the Board of 
Directors of the Canadian National Railways to 
turn over some of it to the Government, and if 
they did not elect to do so I consider it con- 
ceivable that the shareholder would Say to then, 
'Now, we are not satisfied with the way you are 
dealing with this thing and we will have something 


to say about it in our annual meeting.'!" 
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The situation would be handled by the C.N.R. 
Directors with the same freedom forthe exercise of their 
business judgment in fulfillment of their duty, as the 
Directors of the C.P.R. likewise do, 

Now, that is the situation, and we think there 
is no reason for changing it. We think there is 
reason for restricting the powers of the Directors to 
administer the property in its best interests, retaining 
whatever surplus there might be in the event that there 
may be, and the possibilities as to that the Commission 
has heard. 

COMMISSIONER ANGUS: Would the creation of the 
Stablization reserve delay applications for rate 
increases? Would not the Board of Directors of the 
Government Railway have perhaps more incentive to 
establish a reserve for that purpose than the Board of 
Directors of a privately-owned railway? Is there not a 
difference there that is appreciable? 

MR. O'DONNELL: Well, so long as rates are 
fixed as they are, we only get the proceeds of the rate 
when our chief competitor has had its - - 

COMMISSIONER ANGUS: When you. apply for it? 

MR. O'DONNELL: Yes. 

COMMISSIONER ANGUS: And I understood this 
was to delay the date of application, 

MR. O'DONNELL: Well, if you are talking about 
the stabilization fund now, I thought that was gone. 

I agree that the Directors have the broadest powers to 
use the proceeds of the rates, 

COMMISSIONER ANGUS: I agree with that, Mr, 
O'Donnell, but is not the discussion which you are quoting 
a discussion which took place before it was withdrawn? 


I think you said it was. 
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MR. O'DONNELL; Well, Mr. Fairweather I do not 
think was; the other one, Mr. Cooper, I think was. But 
I say the answer would be the same in any event. There is 
no need to change; that is our Submission, 

THE CHAIRMAN: I thought perhaps you had some 
Suggestion to make in view of the reaction which your 
proposal caused, as I said a moment ago, not only to the 
Canadian Pacific but immediately, for instance, to the 
representative of the Government of Alberta and the re- 
presentative of the Government of Saskatchewan too. That 
is right, Mr. MacPherson, is it not? 

MR, MacPHERSON: Yes, that is right. 

MR. O'DONNELL: Yes, they reacted, 

THE CHAIRMAN: Well, there you are. Now, you 
have withdrawn your request that we recommend that 
you do that. 

MR. O'DONNELL: That is right. 

THE CHAIRMAN: But you have drawn attention to 
the fact by that request that you have full power to do 
all that now under Section 10. 

MR. O'DONNELL: We always had - - 

THE CHAIRMAN: I thought that perhaps you would 
yourselves welcome some restraint or some limitation, in 
View of what you are asking for in the way of facilities 
to make more money, to make it clear that there is to be 
an accountability between you and the owner, the Govern- 
ment, in respect of your Surpluses, 

MR. O'DONNELL: Well, my lord - - 

THE CHAIRMAN: That is your view? 

MR. O'DONNELL: Yes, but we really think there is 
what you call an accountability. 

THE CHAIRMAN: Oh, yes, under the general pro- 


visions, of course, there is. They could dismiss their 
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- 24392 - Mr. O'Donnell 
directors 
feny day they liked. 

MR. O'DONNELL: That is right, just the same as 
the Directors of any ordinary company. 

THE CHAIRMAN: Would it not reassure those who 
might have any fears if this section 10 showed on the 
face of it that there is to be each year a consideration 
of what is to be done with Surpluses, not only among the 
Directors themselves, but their owners? 

MR. O'DONNELL: Well, my lord, as far as the 
Commission is concerned, of course it can make any 
recommendation it wishes. 

THE CHAIRMAN: We are not forgetting that. We 
will have our responsibility when the time comes. We 
were just canvassing now the possibility of the company 
Seeing that point as we see Lit, at least as I see it, 

MR, O'DONNELL: The point of course will not 
arise unless there are extensive Surpluses, and our 
assessment of that possibility is as the evidence has put 
nh 
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We have not asked for any change in the law; we are 
cetisfied with the statute as it is. On the other hand, 
I know you have not forgotten your responsibilities,either. 

COMMISSIONER ANGUS: Could we go so far as to Say 
that your proposal would make Surpluses a little more 
likely than when section 10 was originally drafted? 

MR. O'DONNELL: Well, I suppose there would be a 
change in the situation, there is no doubt about that, 
in so far as having to find interest is concerned; but 
as to the proceeds of the rate, there would not be any 
difference in the way that is acquired. We have not asked 
for a change in the rate=making aspect; we only get the 
proceedsof the rate that the Board’ fixes. 

COMMISSIONER ANGUS: I thought perhaps the 
Surpluses would be more likely because you would have less 
interest to pay before you got a surplus. 

MR. O'DONNELL: We would have to divide the pro- 
ceeds of the rate in a different way. We would have fewer 
bonds and more equity stock, that is true. 

COMMISSIONER ANGUS: Yes, but the surplus arises 
before you pay anything on the equity stock. 

MR. O'DONNELL: That is right, but there is no 
surplus until you have paid your interest, I suppose. In 
any event, we have not asked for any change, and we leave 
it at that. We think the statute as it is at the present 
time is sufficient. 

Now I would just like to say a few more words. 

I read again from what Mr. Evans, at page 24264, said: 

"We have no Objection if the fixed charges 

are reduced 4s proposed ag long as certain other 

things, which I am going to mention, are done ;" 
Now, I have gone over the two things which he mentioned, 
and those were by way of providing protection such ag 


the C.P.R. thought it shoulda have in the event that 


- is 
ere 
im At 


, 


ae ant 
beet *ott.9 


Atay 


aa At 2S 


at oF ae 
7 au a 


orf: + ad 


hie 


‘ f 
tase 


7 . : aq’ Pe a. op - pi : 7 
St, eo 2 st i os See ie iy ae ape at ie ale + 
 gtom afte rl 2 easciqugs ma blwow feaoqor a 
Pats ey 7 Edit 2 ; a ae ot Wes Sagi Pipes : el bh ie comes | 
 ¢pegtarh vi tenlaite 28 ‘of einai ie aot ‘edt “eed ts 
y i) 
7 . i : rc) » oe | 
re f | ‘ aw » 
. + Ae? toe '? i - : : 
| 4 ed Sfuey otels seoqave + fi oW obs rave Oa" o Am is 
: ’ z . i eo aa - A 
jadd tyods tdyobh on ef ovedtd. «n6ikd audte adit ni ognads 
‘ud ‘Bermteonto ef dset etn t Halt of aatved: 62 t ot os mr. 
i vas ef ton Didcow osbets .etsr aft to shoeootg oft of BS 
© fash de? 
oe oF : . ray } f 
 bediee fom oved ¢  bettvese ef decd ‘geW oft ot eoneteTh sh 
) * x vik Bat . % 2 po Rea ee? ek 
p } 7 a at “Gr e ’ “ A , sn tx f cage OF Ay oitd at anne qo B ToT 
My ay ckY pxrBod arts, hnake ofax adt. taebaeotd 
oh ¥ Pappas hehe STE NS : ea it ‘ ; a 
iy att acadveq.ddayonih 1 1 ecraMa Av lore IMMOO "* a 
*: ’ P v ie 5 f ie meee Y ? 
2 Pi * a a ¥ Pe ental rest F fr, ow “ we Per I 
» 22 és! j 1 vee see { f +, ca Ff tt f “| FO 8) i ? 3 S6i3 WL of 
‘3h 4 { : . ie 
F - . ead ; potoe. gow stotad “eq oo Jest sir] 


i" wages 7) SBivin i j 
A) r ; 
” Tepes saved SBitew sv « ¢nevetthS eal arst oft To 86489 
- oe ‘ 
| Aid vat et fat olocde ydkuse etom baa sbhnod 
4s i ; . 
~ ra ~ era » coal oie ~~ ¥ > Te) 
| eéetas esiqiwese ont sua 3¥ 3 SUVA AGHOTES IMMOO 
xt ' . ae Pa ee CMT 8 
note gtiupe odd mocgaidryas 76q oo ad, 
' 4 i ee ; 
; 4 ob acedt Sud .tdeie ef dad? AldaMnOd' Oo . het 
a -seecoue I .téetedat suey Siag ever gor [fdouw re rus | 
a0 - } 2 2 a : Se a f sash . . 
 -evest ew baa (SgNAMS «vas 4 poles Jon 51 vert ow .tn8 Ris aie 
: ee 4 ae 
| ees osg “ert ta et ob ee shud ere vere tases SW +d art te os t 
SA ee lie fy ae Fue ,, We ai F 
Ei! -dnotottty el) emis 
ca i" 4 ‘ vi 
ete ehbnow o10H Wot 8 gee od SHEL Samy G Biitow I vor 
i ign 7 any ra Vike i et Ai z 7 aye e vy ft cee! . 3 rane ‘s : 
‘eise ,fasiks seaq ts ,eaeve o Wf le cs al begs beoex I 
: : ; ". ’ 
: Bene ado boxtt, edt ‘Tt amiasotde on ‘ever 6W 
yento mistiso of mios Be be oqong ae hesuhet ets 
: bs r . ( _ 


"+ eno H ste ,goisnem Ou acon age 


ats 


c. 409! peda of ric triw 
7 ae rato te a 


i ry + me 
nh 


a ge our nolsoudo7g: paketne ty ae: 


st 99 e 3 | 
a . ij anes : 1~ 
not 3 ton air 


t dondw 


agri owt arid Taye ents 


h qsantdd | 
| 5 oved Tt 


ue Ria ap) aA eae Lah : 


‘oe 


- 243904 - Mr. O'Donnel 


this change I would ask for is being made. 

It is my respectful Submission, my lord and 
members of the Commission, that the C.P-R, at the present 
time is fully protected against the various fears that 
they had or have in connection with our proposals. 

Firstly, the Commission will bear in mind that 
&s to capital expenditures the Canadian National cannot 
make any without the consent of Parliament -- Cr NWR 
Section 21, and C.N.-C.P.Act Section 12. 

Secondly, the C.N.-C.P Act also protects 
the C.P.R. against unwarranted duplication of facilities 
and competition ~- section 17 (3) (c), volume 114, page 
2COT59HA, 

Thirdly, we respectfully submit that the CG SRS 
when the rates are under the jurisdiction of the Board, 
are protected from a rate war or rate cutting; that is 
something that is not at all a practical matter, and 
if rates were unreasonable and not compensatory as put 
in by the Canadian National, and they were affecting the 
Canadian Pacific in a competitive way, application could 
be made to disallow them. The Board disallowed com-= 
petitive rates, for instance, during the 21% case. 

Lastly, I say that the Boara protects the ree 


venues, the requirements of the C,P-R. by reason of its 


Boletos fix just and reasonable rates at all times, 
The Supreme Court here in December last made it very clear 
that that was the Board's function and duty, and I. think 
that the Board will at all times be mindful of the re- 
quirements of the C.P.R. They have been for some Titty 
years, since 1903 roughly, and in the circumstances, 

under the statutes as they stand at the present time, 


The Canadian Pacific is amply protected. I submit that 
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if the proposal of the O.N.R. to adjust its own internal 
bookkeeping situation is granted, it will not in anv way 
harm the Cenadian Pacific. 

I thank you for your very kindly hearing. 


AGRUMENT IN REPLY BY MR. MacPHERSON: 
CEE NOUNS 


MR. MacPHERSON: Mr.Chairman and gentlemen of the 
Commission: 

In opening the final argument on behalf of the pro- 
vincees, I feel with some confidence that there is one 
conclusion to which the Commission can reasonably come 
on the basis of the evidence as we have hed it, and on 
the basis of the argument; that is, that in so far as 
freight rates are concerned, which interest us so vitally, 
the recent increases in freight rates and futur: in-~ 
creases in freight rates will certainly be borne by those 
Shippers, those consignees, who have to pay on the basis 
Of long haul. That is to say, I think it is completely 
established from the evidence and from the argument, 
the argument of Mr. O'Donnell this morning on behalf of 
the Canadian National Railways, that not only in respect 
of future increases but in respect of recent increases 
which have been proposed by the Board of Prens none. the 
burdens will be borne by those who are paying the long 
haul charges. That bears out the contention that the 
province of Saskatchewan has made from the start before 
this Commission, that that burden was bound to result 
because of national policy as it was developed. We have 
no complaint about that now, but it brings about a situa- 
tion dealing with transportation which we urge before 
you. 


I want particularly to deal with the argument of 
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- 24395 -A Mr. O'Donnell 

Mr .Carson. Mr.Cerson referred throughout his argument to 

the vigour with which the provinces resisted the applications 
of the railways for increases in freight rates. We make no 
apologies for the resistance that we offered in that regard 
in respect of his main argument which, after all, was that 
Section 52 (1), the right of appeal to the Governor in 
Council, be withdrawn. In Support of that he gave a long 
history of the rate cases from the railway standpoint, and 
very briefly I want to indicate Something from the pro-= 


vincial standpoint. 


(Page 24396 follows) 
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Before doing that I want to refer to the Suggestion of 
Mr, Carson in his full argument as to the provinces having 
delayed proceedings and that sort of thing, which was 
reinforced by the references made by Mr, Spence par- 
ticularly during the course of his argument. I should 
like to refer to Volume 131, page 23460 where, in dealing 
with the Canadian Nationel-Canadian Pacific Act Mr, Spence 
said: 
",... I can think of no surer method of 

blocking further rate increases for all 

time, and I think I am safe in suggesting 

that this is in reality the object that 

lies behind the proposal of the provinces," 

Later he says; 

"It is not hard to imagine how the pro- 

vineces would have seized upon such a 

golden opportunity for the exercise of 

delaying tractics," 
On page 23461 he said: 

"They themselves have boasted that 

every day for which they can delay the 

coming intoeffect of a rate increase 

means a victory for the provinces, re- 

gardless of the merits of the case," 

Early in the 30% Case the railways themselves 
made a computation as to what they were losing per day 
and while there was no boasting by the provinces as to what 
was being saved the railways pointed up the situation by 
pointing out what they had claimed they had lost. Mr, 
Spence also at page 23458 refers to the attitude of the 
provinces in a rather odd way. He said: 

"Mr, Smith, Mr, MacPherson and Mr, Frawley 

all spoke of thelack of what was called ‘policing’ 


under the present Act, and if I may digress for 
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4 moment, I should like to register a protest 
against the use of that word that crops up so 
Constantly in the language of provincial counsel, 
I object to the attitude which seems to regard 
two of the greatest, soundest and most dependable 
and responsible Corporate citizens of this country 
a8 potential criminals that have to be watched 
and 'policed' for fear that they will put 
Something overon Canada, To a very large 
extent theCanadian National and the Canadian 
Pacific are Canada , et 
I just want to say that the term "policing" as it 
has been used by the Provinces, by myself, by Mr, Frawley, 
by Mr. Smith and others, was a term that was introduced 
into the rate discussions by no less a person than Mr, 
Liddy. The first use of it will be found in volume 29 
of the 30% case at page 45079 where the Chief Commissioner 
in this exchange points up also, Mr, Chairman, the reason 
for delay necessitated by cross-examination and examin- 
ation of witnesses, They were referring to the user system 
and the Chief Commissioner, Colonel Cross, said: 
"The American Class I roads, as I understand it, do 
not adopt the user basis." 
Mr. Liddy saia: 
"They have not adopted it, sir, but the Interstate 
Commerce Commission is on record as favouring the user 
basis, but there is a difficulty in policing it," 
Then on page 3080 the Chiet Commissioner, Colonel Cross, 
again said: 
"I understood the witness to say that the I.C.C, were 
on record as favouring the user method of depreciation, 
but that the difficulty was in policing, 


The Witness: The latter part is my interpretation," 
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That is Mr, Liddy. 

"They are on record as Saying, if I recall correctly 
from memory -- 

The Chief Commissioner; You say the comment about the 
difficulty of policing must not be attributed to the 

TU.0 a biub. tO .you? 

The Witness: That is right, sir. I am interpreting 

their going on record as favouring the user method; 

their not authorizing it is due to a technical diffi- 

guilty 4." 

The Commission will have before it the evidence 

that was given in reference to depreciation, and what the 
actual situation was insofar as the I.C.C, endorsing the 
user method, favouring the user method, as Mr, Liddy says 
here, and there resulted from that statement of Mr, Liddy's 
days of cross-examination, days of argument relative to 

the user method and relative to the Straight line method 
which has been in use in the WR OL st Oe 

There is one other point I should like to refer to 

now, and it is in Mr, Evans! argument, volume 129, 
page 25197. He is dealing there with the argument of 
Mr, Shepard and myself on maintenance, and he said: 

"I say that they have attempted to mislead when they 
Say..........that the Board made no independent stud- 
ies whatever in the 21% case, thus inferring that no 
independent study was ever made by the Board," 

I referred to that in my argument as well, In the 

rate cases before the Board of Transport Commissioners 

the question of maintenance occupied a very important 
position for the reason that maintenance charges had tremen- 
dously increased, They had almost trebled in a period of 
ten years, Naturally much of this increase was due to 


increases in wages, increases in material costs, and 
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increase in volume of traffic, but in addition to all that 
there were certain items that we maintained were not 
properly chargeable to revenue which were being chargej to 
working expenses and which should have been charged in some 
other way. In the 21% case judgement there is at page 39 
an instance where the Board on its own carried out an 
investigation, This has to do with the Maritime Freight 
Rates Act. The point was raised by Mr, Burchell on behalf 
of the Province of Nova Scotia before the Board on final 
argument that there was no evidence to show that there had 
been a change in cost from 1927 in respect of the Maritime 
region, and consequently a tehhnical objection was raised, 
The Board, at page 39, says: 
"The Board has, I think, power toinvestigate and ascer- 
tain the facts itself and to make a finding based 
upon the results of such investigation, and we have 
proceeded accordingly. The Board instructed Mr, John 
C. Lessard, its then Director of the Bureau of Trans- 
portation Economics, to investigate and ascertain the 
facts, as to whether the cost of railway operation 
in Canada has increased since Bs hy: re Pea MS pe eh as ee Ske Cy 
to what extent, and to report thereon to the Board, 
These instructions were carried out and Mr, Lessard 
reported to the Board, as follows:" 
Then they give the indgmendent study of Mr, Lessard, 
In the 8% judgment, again during the 20% hearing, there was 
this argument in connection with maintenance, and the 
majority judgment says this at page ll; 
"On the hearing of this application the applicants re- 
Stated and brought up to date their evidence and ex- 
hibits with reference to maintenance costs, I think 
that these maintenance costs will require furtler study 


before any decision can be given, even assuming that 
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"the requirements of the Canadian Pacifif Railway are to 
be accepted as the yardstick for a further increase in 
freight rates," 

In the final determination, the 16% case, at pages 10 
and ll, this is what was saia by the Board of Transport 
Commissioners: 

"The question of whether under the accounting rule, to 

which the Canadian Pacific claims to adhere, the 

locomotives referred to should have been written off 

and retired and the cost of rebuilding 

capitalized, is contingent upon whether the work 

Serves to modernize the equipment", and so on. 
Then it continues: 

"After full consideration of the evidence of witnesses 

Newman and Liddy, I am of the opinion that the work 
performed does not accomplish such purpose, " 

Then there is this second paragraph: 
"Apparently the Canadian Pacific Railway complied with 
the Interstate Commerce Commission instructions 
insofar as betterments and additions are concerned, but 
we are not in a position to know whether or not the 

Interstate Commerce Commission's accounting procedure 
was followed with respect to the new tenders, 

With respect to the whole question of the interpreta- 
tion of accounting rules - which rules are those of the 
Interstate Commerce Commission and not of this Board - 
it is my opinion that under existing circumstances we 
cannot say whether or not the railway has in all 
instances followed the procedure which we might deem 
the most satisfactory, In the dt determination of some 
of the charges there must necessarily be borderline 
cases where the best judgment of the railway's officers 


must make the decision," 
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Then in the last paragraph on page 1l: 

"Although the books of the company have not been examined 
in this respect, it would appear from the evidence of 
the Canadian Pacific that the prmaples of the Inter- 
state Commerce Commission accounting have been followed 
correctly in accounting for expenditures as referred to 
by respondents," 

Our submission was that there was no special study made, 

that there was no investigation whatever made of the books 

by the Board of Transport Commissioners, no test check of 

the books of the railway, and what is why we were so insist- 
ent in urging that not only should there be uniform accounting 


but that when that is installed the accountants of the Board 


of Transport Commissioners should not audit the books of 
the railways but make a test check to see whether or not 
in respect of maintenance, where so much money is involved 
and where so easily money might be charged to working 
expenses which Should be properly charged elsewhere, 
that such things are not done, 

Coming to the rate cases, the rate cases opened in 
the winter of 1946-47, They were the first general rate 
cases in over 20 years, The railways made an application for 
a 30% rate increase, The provfnces came down here, counsel 
and accountants, admittedly knowing nothing about the proper- 
ties, nothing of the implication of the application at all, 
At the very start our friends of the Canadian Pacific had 
the initiative, They treated us more or less as being inter- 
lopers, and they resented almost the suggestion that there 
Should be any opposition to the 30% application, it was so 
reasonable, it was so naturallythat the 30% should be granted. 

The 30% was not granted, 21% was granted. Notwithstand- 
ing what our friends of the Canadian Pacific said as to how 
they could only get by with 30% Mr. Carson in his argument 
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Speaks of the admirable courage of Colonel Cross in awarding 
21%, 

Insofar as delays are concerned, the Sittings lasted 
for 150 days. That is true. The longest adjournment was 
granted in August of 1947, It was granted on the request of 
the railways and not on the request of the provinces, 

The provinces did not consent but they did not oppose the 

Six week adjournmnert at that time. Regional hearings 

were held to which Mr, Carson objects very very strenuously. 
Those regional hearings were asked for by the provinces for 

the reason that this was the first rate case of any consequence 
Since 1926, and furthermore it was a case in which the rail- 
ways were asking for a 30% horizontal increase in rates, 

The Board by design of Parliament is an ambulatory body. 
People all over the country were desirous of presenting 
evidence to the Board, It was a question of whether they 
would come to Ottawa to give evidence here at their expense 
or whether the Boawrd would go to them. It seemed the reason- 
able and the democratic way that the Board should go to them 
and the Board did go. 

In the printed argument that Mr, Carson filed all of 
it, of course, was in support basically of the repeal of 
Section 52(1), In 44 pages of argument in which he deals 
with it he uses the term "political intervention" or 
"political pressure" or some synonym 53 different times, 

He refers to the interrorem attitude of the provinces before 
the Board of Transport Gomhtiestoners} and he cites one 
reference to the argument of Mr, McLean in the 4% case, 
the last case, at Volume 128, page 22968 and 22969 and quotes 
Mr, McLean as Saying: 
"Now it is not my purpose, sir, to reiterate the 
argument which I made at the conclusion of the final 
hearing of the 20% case -- the judgment arising out 
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He goes on to quote Mr, McLean at length and refers to 
Mr, McLean referring to another tribunal, All I have to say 
about it is that at the very moment this was being argued 
before the Board of Transport Commis&honers the 16% case was 
already under appeal to the other tribunal, Counsel on both 
Sides had letters from the clerk of the executive council 
Saying that the Cabinet would not consider it until this 4% 
application was disposed of, and it was well known to all that 
this was done, 

All this was the situation at a time when an applimation 
was before the Board of Transport Commhssioners, and 
included in that application, and a part of it very properly, 
was an application by the railways for leave to appeal to 
the Supreme Court if their application was not granted in 
respect of the 4%, The Board of Transport Commissioners 
knew perfectly well that whatever their decision was in 
that regard it would be part of the appeal with the 16% to the 
Bovernor in council, They knew perfectly well also from the 
application that if they did not grant the application then 
there would be an appeal to the Supreme Court of Canada 
which would be raised by the railways, 

The regional hearings to which I have referred were held 
throughout the country, There was no Shortage of witnesses 
any place expept in the provinces of Ontario and Quebec, 

In western Canada and in the Maritimes the sittings lasted 
longer than had been anticipated would be necessary, Witness- 
es were called, cross-examined by railway counsel, and the 
evidence was given, Mr, Carson in Volume 128, page 22986 
has this to say particularly abouut the Chief Commissioner: 

"The Commission will remember that in the result the 

Board was then evenly divided three and three, and the 
casting vote of the then Chief Commissioner resulted in 


regional hearings being held, which in themselves 
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"occupied some seven weeks, and an additional week in 
Ottawa, The Commission will please angereedua that in 
anything I have said I am not to be construed as offer- 
ing any criticism whatever of the competence and good 
faith of the then learned Chief Commissioner," 
He went on to say: 
"My respectful criticism has been directed to showing 
that the then learned Chief Commissioner allowed far 
toc much latitude in the course of the hearings and 
that in so doing he was unconsciously under the influence 
of the possibility of political intervention through 
the medium of Section 52(1), even though in the result 
of his judgment he displayed admirable courage," 
That is to say, the suggestion is that for 149 days 
he had been weak ana hesitant, and on the 150th he was brave 
and noble, It so happened, Mr, Chairman, that probably 
of all counsel or anyone else who appeared before the Board, 
I had known the Chief Commissioner personally longer than 
enyone else, I know this of him, that he would do what he 
felt was right, and would not be influenced by any threat 
of having his decision reviewed, and any thought of review 
of his decision would not deter him from doing what he 
felt under the circumstances was the proper thing to do, 
THE CHAIRMAN: We will adjourn now, 


-- The Commission adjourned at 1 p.m. to resume at 2245 Dat. 
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Ottawa, Ontario, 
Tuesday, May 30, 1950. 


AFTERNOON SESSION 

ARGUMENT IN REPLY BY MR. MacPHERSON (Continued) 

THE CHAIRMAN; Very well. 

MR, MacPHERSON; Just before we adjourned I had 
been dealing with the rate cases, and I just have one further 
thing to say about them, When one analyzes the argument of 
Mr, Carson and considers what he has said as to delays and 
hesitency, and as to the fear that the members had of 
Dei), (it isrrealiy 2 SseYricus “indictment of the Boards 
that have been in charge of the rate cases during the last 
three years, 

As to the time spent, while 150 days was spent on the 
first rate case, the amount of time spent on the second case 
wes 28 days, and the majority of that time was spent in 
connection with an effort by the Canadian Pacific to estab- 
lish a rate base with expert evidence in the form of 
witnesses whom they called from New York, and spectal counsel 
they had from New York, and in the argument that followed 
from that evidence, As against 150 days in the fisst case 
when the pattern had been set the second hearing was for 28 
days, and the third hearing on the final determination of 
the 20% case was 4 deys, and on the motion in respect of 
the 4% the Board sat only for one day. 

Mr, Carson in his argument raised the question that 
the provinces were not speaking for the great buik of the 
population, I can only say on behalf of the province of 
Saskatchewan that the list of those for whom I do speak is 
Set out in Volume 108 of the record at page 19858. I speak 
not only for the government of the province but for prac- 

tically 211 organized bodies of the province, The entire 
list is set out at page 19858 but I will not read it because 


it is tco long. It represents producers and consumers, 
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the business life of the whole province, I believe that in 
measure counsel for the other six provinces spoke likewise 
on behalf of their people, 

As I suggested to the Commission I regretted what Mr, 
Carson had said relative to the rate casesmerely as the 
background behind his main argument asking for repeal of 
Section 52(1). In respect of Section 52(1) he suggested to 
the Commission that the governor in council might have power 
beyond what was set out in the Railway Act, I suggest to 
the Commission that that could not be so, that the governor 
in council itself would not have the prerogative right to 
legislate, that it is merely the designated body appointed 
as the appeal tribunal to whom petitions can be taken under 
the Act, and that the first thing that counsel would be met 
with, one way or the other, in appearing before the cabinet 
would be as to the terms and provisions of the Railway Act 
Voee Lt , 

Mr, Carson in his argument suggested thotwhen Parliament 
made provision for the petition to the governor in council 
thet this was only for a transitional period, and that the 
inference was that Parliament had intended it should be 
abolished, The matter of freight rates had been dealt with 
of course by the railway committee of the House until 1903 
when there was established the Board of Railway Commissioners, 
and at that time this section was put in the Act, J have 
read very carefully the debates of the House at the time 
that consolidation of the Railway Act was before the House, 
and the debates of the Senate as well. 

THE CHAIRMAN: What year? 

MR, MacPHERSON: 1903, The minister in charge of 
the bill was of course the Honourable Mr, Blair. In the 
course of the debate in the House such members as Mr, 


Borden, “fterwords Sir Robert Borden, and Mr, Lancaster. took 
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part. In the Senate the bill was in charge of the Honourable 
Mr, Scott, who was leader for the government in the Senate, 
and such speakers took part in the debate as Sir Mackenzie 
Boweli and Senator Landry. There was not the shred of a 
Suggestion that this was temporary or that there was any 
transition period, | 

The reference made to it by Mr, Blair was thotthe 
recommendation was a recommendation of Professor McLean's, 
and it was accepted. Both of Dr, McLean's suggestions were 
accepted in that connection, When you go over the 47 years 
history of the legislation as found in the C.P,R, submission, 
part 1, page 147, you find the number of petitions, the 
number that were allowed, the number that were referred back, 
At the bottom of page 147 there is the following; 

"Since the inception of the Board of Railway Commissioners 
there have been fifty-one appeals to the Governor-in-Council, 
Only three of these were allowed. Fourteen were referred 
back to the Board for further consideraticn, The balance were 

either dismissed, withdrawn or abandoned," 

Therefore I suggest to the Commission that on the record 
of appeals there was no reason or Should be no reason why 
individual members of the Board should be timorous or feel 
that they would be in any danger if they did that which they 
felt was right, 

On the other hand, so far as the provinces are concerned 
the provinces feel very definitely that they do not want to 
leave the matter of rates to any agency from which there is no 
appeal, or to any agency above which there is no body which 
will review their decisions, I will deal later with a further 
part of the C.P.R.'s case in this connection, but the provinces 
do not want tc see a bureaucracy established, particularly 
in the light of the fact that the railways are so insistent 
that in dealing with rates the Board should not at any time 


be concerned with any economic elements at all. They are 


nibeetey 808 atett ama: o*, aon onmtvaere ‘m 


ai" aecdiott aeeetont fe aohivimiomanees o.rew colds ; sil : 
i | on Esaw ‘ea tdeongue s) teat a te a8 _phestonon, im ae 
Sf eae 2% a aed el ag a ct vite “ho wate a0 tacit at baagsoes : 
oes Lemke, 9A, TO one wt Bowie 4 pe . mokantetget eats o bani 
oY Bat searhatseg to sot onal iat moOY hE axeq. at oq 


ee (ae font ‘hese ton rene Seite soi, wai gbewokle asm aed “imate ‘ 


Pe 


7 7 ie saab ot at ott vit ayes 25 notded edt: ta 


ae odie bist eed hee fara ‘agit “RO aes ‘Ligeonh’ ons ‘oonrte ee 
: f domo etek Se OD ay oF ebaagas et wit nove vest anon 
a ae dita TROT BT aH ose A Rate pat seat "to egenty) gia 
rr ina madsg Ss MA ttsnauibeme sgt sot Bueot oa? ot aisod, 
i - ” bloat ikkR “kQ sont ,eee hie sadtlo - | 
eno, oui so APT antew test at" b beast Tr eset oe Cs 5 | 


|) CE Beare pt 2 phwcule * 1: aGacet on mew emods eiseqge a ; 


Lost io max oom a Glue. se. praat a ark to etetinan Leaubpythed - 


ig 

ie) eens ih tate sods ‘bth gored, St ae apres atk: od Aion godt saett 2 

im ae ey A 2 weigh gow tied 
ies MN ‘Wy 


"wees a 29 cee, seoialy whe oii 2A BA Oe baud toda auty ao = 


33 saw fan fo goaa ibe gilodimkten gtvv ioeet danechvout sit 


an al evedd daise i at pees: ert h of adifet “to sachet etd oval - 
>) itoitete (od ayo) -@) scamt Sp intler wcdcitee ail yrs: Ot “LO sPaeeae i 
sy wesote% a ity iw votes Laab Lite t. Rehahetont bent way ot “Leiter | 


> aot og tet tad sMoksoann 2D elke at een #* 4H. 4,9 aut 40} ig 
. fae ice 


= |" ivetuexeneg ,badetidetes crewasoar td & "ape oh anes hr és aad 


* 3 \ 


deodetent ve ote exsetton watt aur phate 


wae 


wd wae ite ass A Livocte, sont ane PRT ARSE 


ean goat lt bo deo tai 
7 aw ae 


- 24hog - Mr, MacPherson 


very definite on that, To put the Board in that positicn 
would mean that there would be no tribunal, no agency, above 
it to deal with it in any way and that would not be in 
line with the views of the provinces, 

One has only to consider the four judgments of the Board 
in the rate cases to indicate that, so far as the provinces 
ape concerned, they can reasonably say that the Board is 
not quite infallible. In the 21% case there was a petition 
taken tc the Governor-in-Council which was successful, 

In the 8% case there was a judgment and an appeal by the 
Canadian Pacific to the Supreme Court of Canada which was 
successful, In the 16% judgment there is an appeal pending 
to the Governor-in-Council, and there was the 4% judgment in 
which the Board admitted that they were in error in the 16% 
judgment. 

Therefore having regard to the history of decisions 
during the last three years, and having regard to the situation 
as we have dit, 1 Suggest that the contention of the provinces 
that there must be some agency above the Board is a reasonable 
one, one that should be given effect to, and that Mr, Carson's 
argument that 52(1) be repealed should not be acquiesced in, 

Insofar as Professor McLean is concerned, Mr, Carson 
Suggested from parts of his report sections which would 
indicate that he felt that it should be an independent tribunal 
altogether, but when Professor McLean had to make definite 
recommendations to the government as to what should be done 
he provided for this appeal, and it was that provision that 
was carried into the statute and that is in the statute today. 

Some tribunal should be Set up and what more fitting 
tribunal than the Governor-in-Council, The Governor-in-Council 
can consider matters with a Sense of their responsibility and 
trust as the executive of Parliament, and with some recognition 


of the economic situation of the country which our friends would 
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deny to the Board of Transport Commissioners itself, Obviously 
ycu could not appeal any such matter to the Supreme Court of 
Canada, There must be some tribunal, and I am Suggesting thet 
so far as the tribunal is concerned the proper one is the one 
we now have, 

Both Mr, Carson and Mr, Evans quoted at length from 
Dearing and Owen on the national transportation POLLO y He Tt 
is rather interesting in this regard, keeping in mind the 
difference in form of government in the United States and 
Canada, and realizing that the responsible cabinet ministers 
there are not members of parliament as they are here, keeping 
in mind the situation as we have it there it is interesting 
to see what these gentlemen propose by way of 
veorgcnizotdon, at pages 407 and 408. 

THE CHAIRMAN: What is the name of the book? 

MR, MacPHERSON: Dearing and Owen, 

THE CHAIRMAN: What page? 

MR. MacPHERSON; 407, my lord, at the bottom of 407 
énd the top of 408, Their recommendations would provide 
statutory recognition of the right and duty of the Secretary 
of Transportation to appear before the commission to present 
the views of the executive branch of the gcvernment with 
respectto the rates, services and operating adjustments required 
to maintain the transportation system in e condition adequate 
to serve the needs of commerce and the national security, 

That is to say, today in the United States the Interstate 
Commerce Commission comes under the Secretary of Commerce but 
they suggest that there be a Secretary of Transportation 
&ppointed, Then they Suggest that the Secretary of Transporta- 
tion appear before the Commission to present the views of 
the executive branch of the government with respect to rates, 
Service and operating adjustments, 


THE CHAIRMAN: That would not make him a court of 
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appeal, 

MR, MacPHERSON: No, 

THE CHAIRMAN: On the Contrary he would be one of 
the parties appearing, 

MR, MacPHERSON: That is right, but what I am 
Suggesting is this, that while he is not in appeal at the 
Same time there igs recognition of the view that there should be 
a closer connection between the Board and some department of 


government, 


(Page 24416 follows) 
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THE CHAIRMAN: I notice in some of the United 
States cases, for instance, the Secretary for Agriculture 
appeared before the Commission. 

MR MACPHERSON: Yes, the Secretary for Agri- 
culture has appeared in some of these rate cases, and 

representatives of the Department of Agriculture have 
appeared and made presentations on behalf of agriculture 
26. Such, but Mhethta representation--- 

THE CHAIRMAN: Then the Secretary for Transport 
-- is there such an official now? 

MR MACPHERSON: No. 

THE CHAIRMAN: He woulda be, I suppose, practically 
the equivalent of our Minister of--- 

MR MACPHERSON: Minister of Transport. 

THE CHAIRMAN: Minister of Transport, yes. 

MR MACPHERSON: But instead of having a Secretary 
of Commerce, as they have today in the United States, part 
of whose duties is to look after this, they recommend 2 
Secretary of Transport, and then they suggest that that 
Secretary of Transport discuss the needs of commerce and 
national security as well, and present the views of the 
exccutive branch of the Government, present the views of 
the national Government. Now, I am not Suggesting that 
it is appeal, but I am Suggesting that there is a trend 
there, and that there is not the same sort of government, 
of course, as we have here. 

THE CHAIRMAN: It would be perhaps the reverse; 
it would be putting this government official, who would be 
a member of the President's Cabinet, in the position of an 
applicant before the Board. 

MR MACPHERSON: Yes, but he is stating government 
poliege 

THE CHAIRMAN: Yes, but the Board does not neces- 
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Sarily adopt these views. 

MR MACPHERSON: Not necessarily. 

THE CHAIRMAN: TI am not Saying it is a bad idea. 
It may be a very good idea. 

MR MACPHERSON: I am not urging that as an idea, 
other than to indicate that the authors of the book indi- 
cate that there is the necessity for some closer associa- 
tion between the Board and the executive in the event of 
the executive fesling,that. the decisions are not in the 
interest of commerce or of national security. 

Now I want to refer, because it is more or less 
tied up with this, to the question of rate base as 
argued by Mr. Sinclair particularly. 

First, as between Mr. Sinclair and myself, as to 
what the law is, both in the United States and here, I do 
not think there is any difference at all excepting this--- 

THE CHAIRMAN: Are you dealing now with this 
proposed amendment? 

MR MACPHERSON: That is part of, it... They.are 
asking for the establishment of rate base. The question 
comes up as to the event of a rate base being established. 
My friend suggested a replacement basis, but what he asked 
for particularly, what he pleaded for in fact, was on book 
investment, and he did that at volume 131, pages 23538 
and 23545. At page 23538 he said; 

"I submit that in Canada the only practical and 
acceptable base is book investment of Canadian Pacific 
and would ask your Commission to recommend that basis 
be adopted." 

Then at page 23545 he Said: 
is that you give Support by you.r report to the 
book investment base ag beimg the base for the fixing 


of rates for the Canadian Pacific." 
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Now, we of the provinces -- certainly 
Saskatchewan -- reject the idea of reproduction cost or 
replacement cost. The only cost that could be considered 
in any event would be historic cost, and historic cost 
would be represented in the books. But what I want to 
try to point out to the Commission in connection with the 
cases, the American cases that Mr, Sinclair cited, the 
ones that I cited -- we cited the same cases -- was this, 
that both with the American cases and the British Columbia 
case the Board, before 1t dealt with the books and while 
dealing with the books, had as its assistants the 
Strongest Sroup of accountants and engineers and 
Statisticians and experts that it could get around it. 

It did not necessarily accept the book figures as Such, and 
it considered the book figures ag they were analyzed by 
the accountants and as they were analyzed by the engineers, 
and not the utilities engineers but the engineers and 
accounts and experts of the Commission or the Board itself. 

Mr. Sinclair referred in his argument to the 
exhibit fileq by Mr. Frawley, Exhibit 4 £0 indicating the 
Sreat number of experts who were attached to the Board of 
Transport now, and, without reflecting on these gentlemen 
at all, I do not think the provinces are particularly 
impressed with their ability to sit in conjunction with the 
Board in establishing any rate base for the Canadian Pacific 
Railway. 

There are other reasons why we say that the book 
investment, the book figures, cannot be taken. The cross- 
examination of mp. Liddy by myself will be found in volumes 
89 and 90. Exhibit 194 is an exhibit which was put in, 
which is the condensed balance Sheet of the company of the 
Canadian Pacific Railway in 1885. Exhibit 195 was a 
copy of a letter written by Mr. Stephen to the Minister of 
Railways in 1884. Exhibit 196 wags 49-49, the split 
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balance sheet ag put in by the railway in the 20% Case 
when they were endeavouring to establish a rate base. 
There is the evidence of Mr. Liddy, for 
instance -- there are other instances that I could £0 to, 
but as the time is limited I will not -- the evidence of 
Mr. Liddy at page 17122. T was Cross-examining him on 
his own Exhibit 190. Exhibit 190 was that exhibit which 
the Commission will remember, which was a d2¢eat or 
developments. He was cross-examined on that, and it 
Showed that in 1885 the net railway property investment 
was $160 million. at that time all the cash that had 
been put in by the Shareholders of the company was $29 
million. 
At page 17122 we find this: 
sae Well, what my question to you was, was 
this, that at that time, the broperty investment 
according to your Exhibit 190 stood at $160 million, 
but the cold cash that had been put in by your share- 
holders was $29 million. 
A. I think that is ala a ye 
At page 17137 there was put to Mr. Liddy the 
Statement as to dividends paid at 3 per cent on $65 
million, the guaranteed dividends, the guaranteed payment 
Of dividend for a4 period of ten yearg, and he admits that 
the payment was a payment out of capital. That 1646s 
admits that in the billion-one that you have in Exhibit 
49-49 there ig included these paymert s out of capital 
which went for dividends between the years 1883 and 1893, 
the 3 per cent guaranteed dividends. Now, that is an 
indication of the type of objection that could and should 
and would be taken, and consequently we say that the book 
figures cannot be aecepted, or merely because Mr. Gilmer 
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they are Satisfied, years before they were born, that the 
book figures should be accepted. That is just an indication 
of the fact that you cannot accept the book figures. 

Then when we come to this as provinces, and when 
we remember particularly what the situation igs relative to 
the burden and long haul, when we come to find the panacea 
that is offered to us by the C.P.R., both Mr. Northey Jones, 
who gave evidence here and who gave evidence in the effort 
to establish the rate case, and Dr. Dorau, who was their 
expert as called there, indicated that in their opinion 
certain moneys Shuuld be raised. 

Mr. Jones here Save evidence to the effect that 
the amount should be $63 million, which would mean an 
inerease over present rates,without the 4.4 per cent that 
was allowed last week, of 19.5 per cent, a further increase, 
to give the $63 million. 

Dr. Dorau, too, according to Exhibit 206 which is 
filed here, would indicate that to Give the increase which 
he suggested was the minimum would have meant an increase 
in rates of 81 per cent. 

Now, that is the rate of return, that is what is 
Suggested by the experts, taking a base of a billion-one, 
which both Mr. Jones and Dr. Dorau and the others felt, 
according to the Canadian Pacific, was the minimum base, 
and which has been urged by counsel for the C.P.R. here as 
the minimum base, and which is probably the base that would 
be arrived at if Parliament acquiesced in the principle 
that the book figures alone would be taken -- book invest- 
ment, as Mr. Sinclair Says and pleads with the Commission 
to recommend book investment aloe. I am suggesting to 
the Commission that book investment on that basis cannot 
and should not be accepted. 


Mr. Sinclair said in hi-s argument, in volume 131, 
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at page 23525; 
"Mr. MacPherson in hig argument (Vol. 120, pp. 
21644-5) referred to both of these cases." 
That was the British Columbia Case and the Hope Natural 
Gas Case. 
"Mr. MacPherson attempted to leave the impression 
(if I understand him correctly), I submit, that in 
each of these two cases the regulatory commission did 
not accept for a rate base book investment figures." 
Book investment figures were not accepted as such; they 
were accepted after complete investigation and analysis by 
independent auditors and by independent accountants and 
by independent engineers. That was true in Boitish 
Columbia, where Touche & Company were hired, it was true 
in the Hope Case, and it was true in the Natural Gas 
Pipeline Case as well. 

One of the difficulties in the Canadian Pacific 
as it 1s now is this, and in the matter of book investment 
figures, that in 1885, as mr. Liddy agreed in cross- 
examination, it was Btricthy a railway company, whereas 
today it has become a corporation, and because of their 
many and varied interests there are conflicts at times as 
between what is g00d for the corporation and what is good 
for the railway. 

At page 171 Mr. Liddy was asked: 

"Q. My point ig this, Mr. Liddy, in Mr. Frawley's 
cxamination of you, for instance, the other day it 
came out time and time again the question of the 
apparent conflicting interest of the railway as 
against the company, now in 1950. Is that right? 

A. Yes, there are a lot of questions along that 
line. 


Q. Which did not exist in 18885? 
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A. Oh, no; they had other problems then." 
But that situation exists, and that is the situation which 
enters very, very definitely into the situation so far as 
the C.P.R. is concerned. 

Now we come to the point as to what the 
Canadian P:cific actually wants. They want the elimination 
of section 52(1). They want a Board established without 
any appeal. They want a Board without power to consider 
economic elements at all. They want a rate base established 
by statute, and they want by statute the company itself 
designated as the yardstick. Now, the result would be--- 

THE CHAIRMAN: Well, those two last considerations 
are the same. 

MR MAC PHERSON: Well;not necessarily. 

THE CHAIRMAN: You Say they want a rate base 
established by statute. 

MR MACPHERSON: They want a rate base established 
by statute. 

THE CHAIRMAN: And they want themselves a yardstick 
by etatute. 

MR MACPHERSON: That is right. 

THE CHAIRMAN: That is all in the one--- 

MR MACPHERSON: It is all in the one amendment. 
Now, if they had a rate base established and a rate of return 
established and there was no appeal from the Board, then 
applications before the Board would become purely automatic. 
The Board would be in thig position, that it would have the 
rate base, would have the rate of return which it had fixed, 
and if it did not increase or fix rates based on what that 
rate of return and what the rate base showed, then, while 
the applicants here, the provinces, would be denied any 
appeal to the Governor in Council, the railways would have 
the right of appeal to the Supreme Court of Canada on a 


question of law, they would have the right to go there and 
insist, as they did in the 8¢ Case, that the Board do its 


duty. (Page 24423 follows) 
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Now, the position is that so far as the Board 
is concerned, our friends of the C.P.R. tell us now that 
the Board is kept in a state of terror by the existence 
of Section 52(1), the threat of an appeal on the part of 
the boty viti de The same situation would exist in so 
far as the Board is concerned only the other way because 
there would be an appeal to the Supreme Court of Canada 
forcing it to do what they wanted done, and in so far ag 
the provinces are concerned there would be no right of 
appeal under Section 52(1) at all. 

One of the reasons that we fear this is because 
Mr. Sinclair has adopted Professor MacDougall's view at 
page 23547. This is what he suggests at the bottom of 
the page in answer to Mr, Evans: 

"What I suggest is that a rate of return 

calculated as I have indicated Should be 
regarded as permissible, and that the company 
Should be free to establish rates under this 
rate of return as a ceiling." 

I will read that again because this is the 
Suggestion they recommend. 

"What I suggest is that a rate of return 

calculated as I have indicated should be 
regarded as permissible, and that the company 
Should be free to establish rates under this 
rate of return as a ceiling," 

The position is that so far as the provinces 
are concerned before the Board of Transport Commissioners 
the provinces take the position that the Canadian Pacific 
Should be taken as the yardstick in fixing rates, their 
requirements, for the reason that having regard to the 
financial position of the Canadian National the two were 


not comparable. If there were a rate fixed to give a 
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return to the Canadian National the Canadian Pacific, 
While they did not take 2 Stand on it, naturally would 

be delighted with it because it would give a return which 
would be abundantly profitable to the Canadian Pacific. 
So far as the yardstick is concerned the provinces main- 
tain that the Canadian Pacific Should be the yardstick. 
The position now is that the Board has before it direc- 
tions to inquire into how there can be comparability 

as between the railways. 

THE CHAIRMAN: You mean this Commission? 

MR. MacPHERSON: Yes, your Commission. The 
position that we take is that, consistent with what we 

aid before the Board of Transport Commissioners, we 
recognize that the Canadian National is in a position 
where its capital structure must be revised. We recog- 
nizesthat, We say the same thing here, We say, how- 
ever, that in revising it it should be revised on a 
basis where there would be comparability between the two 
roads. We say that the designation as to the yardstick 
Should not be in the Statute in any event. 

We can see if the Gordon plan were accepted 
where the Canadian Pacific would have a strong argument 
before the Board of Transport Commissioners urging that 
it still be the yardstick, but if the Gordon plan is not 
accepted as it is, if there is consideration given in 
Such a way that there ig comparability between the two 
railways then there can be that done which would eliminate 
the objection that the provinces took to the situation 
during the Rate Cases, the 30% Case, the 20% Case, and 
SO on. 

The situation is that we feel that the Canadian 
National should be put in a comparable position. We 


would object to the Situation relevant to the stabilization 
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fund, and as it was mentioned this morning something of 
the same situation might develop if section 10 were left 
there as it is without Something being done to make the 
units comparable, Certainly our province has not taken 
the position of endorsing anything other than that there 
Should be comparability established as much as possible, 
Frankly the idea of income bonds has merit, I feel, in 
the matter of assisting to do that, I do not think they 
Should be cumulative at all but I think in order to 
establish comparability Something might be worked out 
along that line that would be Satisfactory to the 
Canadian National ana Satisfactory to the Canadian Pacific, 
and that there would be established a measure of com- 
parability. If the present position of the Canadian 
National, its hopeless position in the matter of fixed 
charges and debt makes the situation lopsided as between 
the two, then it would be unfortunate if it were lopsided 
the other Way, and be a cause for difficulty and trouble 
in the future, 

We say that realizing that the Canadian Pacific 
gS think, asking for too much, They are asking for 
too much in asking that they be named, that they get this 
rate base by Statute, that the Board be directed to fix 
pes I say leave that to the Boara. 

Furthermore I Suggest on behalf of Saskatchewan 
that they are asking for too much in insisting that they 
be set up as the yardstick, Leave that to the Board. 
That surely is the function of the Board and the Board's 
duty. When they ask for too much it would almost appear 
as if they themselves in these days of the welfare state 
want guaranteed social Security, and perhaps without a 
means test because they say Other Income must be kept 


by itself, and that must not be touched. 
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MR. SINCLAIR: Sulphur. 

MR. MacPHERSON: That is not sulphur. So far 
as the provinces are concerned the position the provinces 
take is that both of the railways are giving good service 
to the country at the present time, and the provinces do 
not want the railways marked as public enemies 1 and 2. Or 
anything of that kind. They do not want that position 
LOVexi st at 611. In our country we are so dependent 
upon the railways, so absolutely dependent upon the 
railways, that it is essential to us that they be main- 
tained, and maintained efficiently. We have not got 
any other means to get our products out, We may put 
pipe lines in there put you cannot pipe your wheat. That 
cannot go out and neither can we bring in products 
such as automobiles or anything of that kind by a pipe 
line, We mst have railways. We appreciate the great 
Job that was done during the war by the two railways. We 
realize further that these are days of great anxiety, 
and that it is most important that the railways, having 
regard to the future, must be maintained in a position 
that will be desirable in the event of there being further 
difficulties or further troubles which we hope will never 
arise, 

We realize all this but we say that so far as 
we are concerned as provinces, particularly in the West, 
that having regard to the Situation as it is, the undoubted 
weight of evidence as it is here, the admitted evidence 
and argument, the burden on us is such that we will be 
borne down, 

We are faced with a situation in my province 
where, notwithstanding the prosperity of ten years, we 
have lost over one hundred thousand population in fifteen 


years, and that is not good either for the province 
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or for the railways, The railways need population as 
much as we do, and those influences which tend to weaken 
our population and send our population out of the country 
are influences such as freight rates and economic in-. 
fluences ,which in some measure must be corrected, 

I want to say that my friend Mr. Sinclair said 
during the course of his argument that the province of 
Saskatchewan had taken no position on the matter of long 
and short haul, I am not going to deal with that again. 
That was taken up by me in the record at page 21761, 
and the position on long and short haul taken by the 
province of Saskatchewan is made clear there, The 
position in so far as Saskatchewan is concerned is 
that we regard the transcontinental rates as competitive 
rates all of which should be Subject to review by the 
Board. Our position is stated there in a way that I 
suggest will indicate that the province actually does 
take a stand relative to the long and short haul question. 

I come to the question of what is offered by 
way Of a solution. From the very first the province of 
S2skatchewan has urged the Subsidy device. We recognize 
in our country, as the term "marginal" is used, our 
people are in a measure marginal farmers, not submarginal. 
We have taken care of the Submarginal out there in our ovwm 
way. The land has been converted into community 
pastures. That has been looked after provincially. In 
So far as marginal producers are concerned, however, 
the more the freight rates rise the more marginal 
becomes the position of our people, and the more difficult 
it will be for us. 

Mr. EVans suggested in his argument that 
Subsidies were referred to in VonMises and the Wall 


treet Journal, and the objection that was taken in that 
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connection to this situation, the mistakes that were made 
by even bringing the Canadian National Railways into being. 
The Minister of the crown who was responsible for bringing 
the Cenadian National legislation before Parliament in 

the first place was not a man whom I ever regarded as 

@ radical in this country, the Honourable Mr. Meighen,. 

He was the man who led the legislation through Parliament. 

The situation is now that the Canadian Pacific 
comes before us notwithstanding the fact that, according 
to 49/49 they had $78 million by way of grant and donation, 

notwithstanding the fact that they had forty million 
acres of land they say now these are all earned, forget 
about those things. If that is so, if we are to forget 
about them entirely then all T can say is that in so far 
as the Canadian Pacific is concerned as an instrument of 
national policy as it was first intended we have paid 
a very heavy price for it in Canada if we are to forget 
all that at the present time. 

I come now to the matter of subsidies. It was 
argued by Mr. Evans «‘aat Pages’ 23235 to 23277, As I 
followed his argument, I was delighted that he had no 
word of criticism of the claim of Saskatchewan that the 
regional impact of freight rates can be corrected only 
through a Subsidy device, A careful reading of the 

transcript indicates that no attempt was made to rebut 
the justice of our claim. 

This is a matter of satisfaction. However, I 
wish to reiterate that it is our categorical submission 
that a practical measure of justice can be established 
and achieved only in this manner. It is our claim that 
the subsidy device would do two things. First of all 
it will give some measure of compensation for the future 


for the transportation handicap carried by the 
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prairie region as a result of the national policy of the 
past. 

THE CHAIRMAN: You mean compensation to the 
railways? 

MR. MacPHERSON: Some measure of compensation 
to us. 

THE CHAIRMAN: The Subsidy will go to the rail- 
ways. 

MR. MacPHERSON: The subsidies will go to the 
railways, a transportation Subsidy, and secondly it will 
give us some measure of guarantee against the uncon- 
Scionably high burden being placed on the prairie region 
because of unduly high rates and long haul traffic, a 
burden unduly high today and which promises to be in- 
creasingly onerous in the future, 

Mr. Eyans did not agree with subsidies. I 
would submit that his argument amounted to no more than 
this, that subsidies once begun might increase to such 
an extent that the Canadian Pacific Railway might cease 
to exist as a private company. Apparently the burdens 
on the millions, and there are some millions of humans 
West and East, are as nothing compared to the existence 
of the one company. 

It seems to me that the situation is clearly 
much less dramatic than the argument ef Mr. EVans would 
employ. Let us approach the problem on the basis that 
the Canadian Pacific Railway must be preserved at all 
hazards as a private company. Are subsidies really as 
bad as they are painted? First as to the argument that 
Since 100 per cent payment of transportation costs by the 
State is bad therefore any payment of transportation 


Subsidies is bad. Generally speaking such a generalization 
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would be ridiculous even if the premise were true. Just 
because all people should not live at the expense of the 

State -- and most people will agree with this -- it does 

not prove that old age pensions, mothers' allowances and 

blind pensions, and so on, are bad. Generalization just 
does not mean anything. 

To the argument advanced by Mr. Evans that a 
transportation Subsidy obscures the real cost of trans- 
portation I would Suggest that the real cost is pretty 
well obscured anyway. We have had evidence before us 
as to a loss in passenger traffic for the Cenadian Pacific 
of $28 million, and of losses in the Canadian National 
passenger traffic as well. What it means is that in 
fact freight today is Subsidizing passenger traffic, and 
your long haul traffic is bonusing short haul traffic, 
and competition where there is a monopoly is bonusing 
competition where there is no monopoly. I suggest that 
the payment of a Subsidy is one way to bring home to the 
Board, to the Government and to the people the real cost 
of transportation. 

I suggest that it might very well lead to a 
greater demand for efficiency and co-ordination not only 
on the part of the railways but also on the part of all 
media of transportation, 

Mr. Evans then suggested that there was not an 
awareness of real costs. I suggest in connection with 
awareness by the people as to the real costs of trans- 
portation that the people of the prairie region are under 
no misapprehension whatever as to the costs of carrying 
a large share of the total transportation burden by the 
people of that region. This awareness has been expressed 
in the request not Only for a compensation subsidy 


modelled on the Maritime Freight Rates Act but also 
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in the request for a deficit Subsidy to guard agains 
an undue portion of the total freight rate bill of 
Canada being saddled upon the users of rail freight 
services in the prairie region , 

‘Of THEACHATRMAN:! ‘You mentioned a subsidy based 
on the Maritime Freight Rates Act. 

MR. MacPHERSON: That is a compensation subsidy. 

THE CHAIRMAN: It is to the Shipper. 

MR. MacPHERSON: It is to the Shipper, yes, my 
lord, 

THE CHAIRMAN: What you have in mind, as I have 
understood you so far, is a Subsidy to the Railways. 

MR. MacPHERSON: Yes, it is paid to the railways 
but, as the Maritime Freight i Rates Act does, it 
reduces the cost to the Shipper, the cost to the con- 
Signee, 

THE CHAIRMAN: That is a SubSidy which goes to 
the railways, and the Shipper receives the benefit of 
the difference between what he pays and what the rates 
would be if it were not for the Subsidy. 

MR. MacPHERSON: That is right. 

THE CHAIRMAN: Would the System you have in 
mind, operate in the same way in Saskatchewsen? 

MR, MacPHERSON: Yes, the same way. The only 
difference in the system as Suggested in the submission 
of Saskatchewan, as the Chairman may remember, was that 
whereas under the Maritime Freight Rates Act the rate 
is on that which goes out of the area or which is in 
the area, what is suggested in Saskatchewan is in and out. 

THE CHAIRMAN: In Saskatchewan the shipper 
would pay so much less than the rate, and the railways 
would be compensated in the same way as under the Maritime 


Freight Rates Act. 
MR. MacPHERSON: That is right. 
Page 24430 follows) 
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Finally, I should like to submit that the 
payment of a transportation Subsidy is only one method of 
meeting a situation that is actual and which calls for 
immediate attention. There is nothing unique in the 
meeting of situations in this manner; in fact this method 
is typical of modern Economic solutions. Western civil- 
ization has not languished just because national funds have 
been put to work for the purpose of ameliorating injustices. 
In fact 1t may be Stated that this is a method of western 
Civilization in contreat to the rest of the world. 

In concluding my remarks on behalf of Saskatchewan 
I sugeest that the main Objective is to provide the great 
railway system of our country with adequate revenue for 
efficient operation On a basis equitable to all parts of 
Our country. I urge that without recourse to the subsidy 
devices proposed by Saskatchewan this objective is unlikely 
to be achieved; and while we are concerned with the main- 
tenance of the railways, and while we appreciate what the 
railways are doing now, at the Same time we say very frankly 
that if the answer is the answer of higher freight rates 
all the time, the Situation is one which we just cannot 
bear and carry on as effective units in Confederation. 

Thank you very much. 


THE CHAIRMAN: Very well, Mr. Shepard. 
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ARGUMENT IN REPLY BY MR. SHEPARD 
EE Mh. SHEPARD 


MR SHEPARD; May it please the Commission: 

Manitoba's argument before your Commission is found 
in Volumes 118 and 119 of the transcript commencing at page 
21368. This Pact as mentioned at the outset of our reply, 
because it is not our intention to repeat the views already 


expressed on behalf of Manitoba in our main argument. 
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Notwithstanding what has been Said by the C.P.R. with regard 
to some of Manitoba's Submissions, we are content to leave 
the record as it Stands, and to abide by the decision of the 
Commission after having given proper weight to all the 
views expressed. 

It is intended to confine comments on behalf of 
Manitoba in reply to six points, as follows: 

(1) The suggestion of Mr. Evans that while Manitoba 
pays lip service to privateenterprise, its sug- 
gestions with respect to the C.P.R., if implemented, 
would result in its nationalization. 

(2) The matter of what the C.P.R., particularly Mr. 
Carson, has chosen to call political interference. 

(3) The matter of delay. 

(4) Disparity in rate levels East-West, which includes 
a consideration of Exhibit 287 filed by Mr. Evans. 

(5) The power of the Dominion Parliament to legislate 
with reference to the Crown in the right of a 
Province, which was intraduced by Mr. Spence in 
his argument on payment for grade crossings. 

(6) Mr. Sinclair's interpretation of the Manitoba 
Submissions on competitive rates and long and 
Short haul. 

(1) I would like first to refer to a comment made by 
Dr. Angus in volume 130, at page 23259a, where he said to 
Mr. Evans: 
"You see there ig a Suggestion in the paragraph at the 
top of page 75a" -- 
and that page reference igs to Mr. Evans! mimeographed 
argument -- 
"that if you take one Stup you have to go the whole way." 
This is with regard to Subsidies ‘or nationalization. 


"The contrary position might be if you have taken one 
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step, perhaps by taking another step you might get a 
better balance, a better stance and not go the whole 
way. ' Do subsidies on a limited Scale not appear as 
taking that second Step which perhaps improves your 
position, keeping those metaphors, so that it does not 
commit you to the whole journey". 
We recognize that in this comment Doctor Angus may or may 
not be expressing his own Opinion. We refer to it because 
it does serve to illustrate Manitoba's position which 
amounts to a desire to Support the continued private enter- 
prise position of the C.P.R., but at the same time we 
recognize that there are only two alternatives open to the 
CieE It's One is regulated private enterprise and the other 
is nationalization. We are not prepared to accept what in 
our view the C.P.R. proposals involve, namely to leave the 
C.P.R. to work out its own salvation by further freight 
rate increases. 

AS long haul traffic is in future to bear the 
brunt of rate increases (and this is admitted by Mr. 

Evans, Wol. 130, p. 23259b), and if rail costs continue to 
risc, surely it is obvious that the result may well be a 
Scrious economic dislocation which would be evidenced by a 
reduction in certain types of production, and a reduction 
in purchasing power with a resulting drop in railway 
revenues. Thus the Railways! net position, as well as 

the health of the Canadian economy generally, would be 
worsened. This is Manitoba's fear. 

The Manitoba Government is not socialistic in 
any way, but I submit that it is realistic and that its 
Submissions have been made in an 2fftort to be constructive. 
Manitoba cannot agree with the fear of the C.P.R. that any 
form of government assistance to it is bound to result in 


its nationalization. The C.P.R. was bo:rn with the aid of 
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justifiable Government grants and donations which gave it 
its initial impetus as a private enterprise. That is not 
a criticism of the C.P.R. -- 1t is a Simple statement of 
fact. The C.P.R. was assisted by the Government during 
the depression -- again we consider that assistance fully 
justified. 

THE CHAIRMAN: Is that 3 matter of the loans 
during the depression? 

MR SHEPARD: Pi Oe Be 

THE CHAIRMAN: Ana they have been repaid? 

MR SHEPARD: Yes. 

The C.P.R. has thus in the past, as a matter of 
national policy, been nurtured and protected because 
Canada needs and will continue to need its railways. 

Manitoba recognizes that the ‘point may be at 
hand beyond which rates cannot be increased without the 
railways running a serious risk of pricing themselves out 
of the market. The C.N.R. (Vol. 110, p. 20218) recognizes 
Chie: Phas the CPi dose not recognize the risk. Mr. 
Wolken dni vol 6heene 13hoo. dn answer to a question said: 

0 long as that rate level is reasonable, I do not 
Sce whether it makes any difference whether the 
freight rates go up 50% or 100%. The base must be 
reasonable and every other commodity in this country 
is selling, not at 50% but at 60% or 70% of its 
current price in 1939 and we are paying those prices. 
It therefore becomes a matter of deciding whether the 
Opinion expressed by the C.N.R. officials or the C.P:R., 
officials is the sounder. In Support of the C.N.R. view 
we would refer to the 62nd Annual Report of the Interstate 
Commerce Commission to the United States Congress dated 
November Ist, 1948, On p. 2 of the Report, -after referring 


to recent freight rate increases in the United States the 
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following statement appears: 
"There are, nevertheless, disquieting features in 
connection with these increases. They, with increases 
granted in other proceedings, have resulted in advances 
in certain rates of much more than 44%, We also are 
deeply sensible of the contributions of such increased 
rates to the general condition of inflation and of the 
fact that any substantial increase in transportation 
charges, even in a period of rising prices, has serious 
repercussions on the economy of the country 28s a 
whole, on sections, and on particular shippers." 

And further on page 3 the Report states: 
"For a number of reasons the railroads in their own 
interests must not rely or expect us to rely solely 
on what their Cost Sheets show. Rate increases may 
be carried to the point where they are largely self- 
defcating. Viewed from a broader standpoint, con- 
tinuing and large advances in rates work changes in 
the national economy which, on the whole, should be 
avoided where possible." 

THE CHAIRMAN: Do they explain what they mean by 
those words "where possible"? 

MR SHEPARD: No, they do not, Mr. Chairman. 

THE CHAIRMAN: They do not say what else they 
would do, then. 

MR SHEPARD: Well, I think what they have in mind 
is the railways making every effort possible to reduce 
their cost and increase efficiency, along the same lines 
that we have heard evidence before this Commission. 

COMMISSIONER INNIS: Mr. Shepard, on the previous 
page you say: 

"It therefore becomes a matter of deciding whether the 


opinion expressed by the C.N.R. officials or the C.P.R. 
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officials is the sounder." 

Isn't it just possible that both are sound, in the sense 
that one, being, as was pointed out, so much 2 central 
Canadian road and cxposed to the effects of truck com- 
petition, may suffer very materially with an increase in 
the rates, and the other, being very much a western road, 
may have the advantage of long haul and consequently not 
suffer as much? 

MR SHEPARD: Well, I think that is quite possible, 
if not probable, Dr. Innis. 

If increases in rates cannot because of the law 
of diminishing return produce sufficient increased gross 
rail revenue to offset rising costs and meet reasonable 
requirements of Fixed Charges, Dividends and Surplus, what 
is the C.P.R. to do? Is Manitoba's position socialistic 
Simply because we recognize this possibility and at the 
same time recognize that railways are and will continue to 
be a national necessity? 

THE CHAIRMAN: Then you tell me that the Inter- 
state Commerce Commission in setting out the difficulty 
docs not offer any solution? 

MR SHEPARD: Well, in this report, Mr. Chairman -- 
it is really from the very first part of the report -- 
they do go on and comment for several pages on planning 
of substantial capital investments, and it is really the 
Samc type of evidence that we have been hearing here as 
to increasing efficiency and cutting costs. I think the 
report is by way of a warning to the American railroads 
that they must do that to survive. 

THE CHAIRMAN: Then all that must be done along 
with the necessity of keeping efficient transportation 
going in the country. 


MR SHEPARD: Exactly, sir. 
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THE CHAIRMAN: Which is very important in Cenada. 

MR SHEPARD: Yes, it is. 

THE CHAIRMAN: I mean, in the interests of the 
provinces themsclves. 

MR SHEPARD: There is no question about that; 
but if you do reach the point, sir, where the rates 
cannot go up and still increase the gross revenues, in 
othcr words the law of diminishing returns sets in; ane 
if the railways cannot increase their efficiency or save 
costs, then I say that it is not a socialistic concept to 
Suggest in Canada that the Government must assist the 
railways under those circumstances, because we must have 
the railways. 

We do not say that the C.P.R. requires Government 
aid today. We do Say that such aid may become necessary in 
the future. We also Say that our view of the result of 
such aid is that it would not constitute a threat to the 
existence of the C.P-R: asa private enterprise. 

Closely allied to the view of the CSPOR. that the 
point is not now at hand when the level of freight rates 
may result in the railways pricing themselves out of the 
market is the C.P.R.'s submission that freight rates should 
be raised to a level sufficiently high to give the company 
net carnings in sufficient amount to put the price of the 
common stock above par, thus restoring the credit position 
of the company and enabling it to sell equity stock in the 
open market. 

In Manitoba's main submission (Vol. 45, p. 8661; 
printed submission p. 99) the following statement is found: 

"The investing public no longer consider the field of 
railway bonds and stocks as attractive an investment 
opportunity as it once did. Rightly or wrongly it 


appears that for reasons svich as the encroachment on 
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the position of the railways by other carriers, the 
Slowing down of the extensive development of this 
continent, the frequent bankrupteles of railway 
companics in the U.S., and perhaps for other reasons 
ag well, the public's appraisal of the future of 
railways is not too bright." 

We submit that this is a realistic statement 

and that the C.P.R. cannot continue to ignore these facts. 
In fact, during our cross-cxamination of Mr. Walker 

(VOLa OR ou TSHOS))- he add not cule out the possibility of 
the necessity of financial aid: to the C.? Rk. although he 
continued to forcefully oppose the possibility as a 
matter of principle. The following question and answer 
appears at p. 13403; 

"%. Would there be any Situation when you can 
scc that your Company might agree that a Government 
guarantee would be preferable? 

A. Well, I cannot conceive of any situation in 
which we would welcome it. The day may come when, 
as a matter of desperation we have no alternative, 
but I say it is utterly unsound in principle." 

COMMISSIONER INNIS: I am sorry to bring you back 

again, Mr. Shepard, but at page 4 you say: 
"We do say that such aid may become necessary in the 
future," 
Have you any indication as to when that might happen? 
That is, would you infcr, for example, from what Mr. Evang 
hes told us about this 4 per cent increase and the reluctance 
of the Canadian National to follow, that that is an indica- 
tion that perhaps that time is now’ 

MR SHEPARD: No, I do not think we would go as 

far as to suggest that it is now. I think that we con- 
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as cconomic conditions are ag buoyant as they are today 
in the west the situation has not arisen where the burden 
of transportation charges is greater than can be borne and 


have the economy survive or develop. 


COMMISSIONER INNIS: Then the fact that the 
Canadian National seems to be put forward in the evidence 
as on the verge of losing its traffic if further increases 
are put on, is of no concern to you? 

MR SHEPARD: Well, it is very definitely, and of 
course we have in our main submission Suggested Government 
assistance in the matter of passenger losses. If that 
Should be given effect to, that suggestion, it would 
obviate the necessity of further increases up to the 
amount of whatever Government aid might result from that, 
or, conversely, it might conceivably enable rates to be 
reduced. 

COMMISSIONER INNIS: In other words, you say that 
the time may have arrived now as far as passenger subsidy 
1s concerned? 

MR SHEPARD: Well, yes, we are supporting that 
Subsidy; there is no question about that. 

THE CHAIRMAN: That subsidy would be to obviate 
the necessity of increasing freight rates, wouldn't it? 

MR SHEPARD: Yes, it would have that Sf Ceets: lt 
would remove from the Shoulders of the freight payer the 
burden of having to pay passenger losses. 

(2) The matter of what the C.P.R., particularly Mr. Carson, 
has chosen to call political interference: 

My friend, Mr. Macrherson, has already dealt with 
Mr. Carson's argument with reference to the C.P.R.'s repeated 
alicgation of political interference and with particular 


reference to the C.P.R.'s view that Section 52(1) should be 
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repealed. Manitoba fully Supports the vicws on these 
matters expressed by Mr. MaePherson on behalf of 
Saskatchewan. 


During Manitoba's .cross-cxamination of Mrs 


Welker, the following questions and answers appear (Vol. 


po. 13420 and 13421): 


64, 


"Q. Turning to paragraph 6 on page i2.(of-¢..BuR: 


Brief, Part I), you make reference to what would 


happen if regulation is carried too far. You state: 


1 


hedged about with political controversy and 


Subject to political selutions .. .! 


I wondered what you had in mind, in what connotation 


you used the word 'political' there, because in my 


» if the problem is allowed to become onc 


understanding there are two meanings. One is a fairly 


lofty meaning and the other is one that perhaps has a 


little rough-house type of connotation. 


A. Well, one does not like to Say anything 


invidious, but one does know that in the railway world 


there is a good deal of political pressure from local 


representatives of all kinds. 


Q. What I mean, Mr. W lker, is that by using the 


word "political" 4in that context, are you implying 
that is something bad, from your point of view, of 
course ? 

A. Ra I think I would go that far." 

It seems extraordinary that the C.P.R., or any 
other responsible group of citizens living under a demo- 
cratic form of government in a country such as C nada, 
Should have the view that the word "political" may not 
be susceptible of any worthy connotation. The C.P.R. 
“pparcntly considers tthe body politic, the Parliament of 


Canada, capable only of acts of political interference 
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which the C.P.R. view as necessarily bad, presumably be- 
cause such acts might interfere with the past system of 
the C.P.R. for the benefit of Canada even though such acts 
arc necessary because of conditions substantially changed, 
mainly as a result of the development of competing forms 
of transportation. We of Manitoba do have faith in the 
Governments of this country, and we do recognize that what 
the C.P.R. chooses to refer to as "political interference" 
may be necessary in order to give effect to national 
policy devised for the development of Canada's economy. 

Then the third matter is that of the allegations 
of delay on the part of the provinces: 

(3) The matter of delay: 

My friend, Mr. MacPherson has already dealt with 
that portion of Mr. C rson's argument accusing the Provinces 
of delaying tactics in the rate cases during the past three 
years. I fully support Mr. M cPherson's views. 

In his argument on the subject of Canadian National- 
Canadian Pacific cooperation, Mr. Spence states: 

"If 1t were a prerequisite of an application for 

a rate increase that the railways prove 211 possible 
economies to have been madc, I can think of no 
Surer method of blocking further rate increases for 
all time, and I think I am safe in suggesting that 
this is in reality the object that lies behind the 
proposal of the Provinces." (Vol. 131, p. 23460). 
And further, referring to the Provinces: 
"They, themselves, have boasted that every day for 
which they can delay the coming into effect of 2 rate 
increase means a victory for the Provinces regardless 
of the merits of the case". (Vol. 131, p. 23461). 
Manitoba categorically denies that it has ever 


becn guilty of delaying tactics and we say that such 
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comments are simply unjustified assumptions by counsel. 

We have always been Willing to see that the Railways have 
sufficient revenues to carry on; provincial appearances 

on the rate cases are Justified, and it is submitted fully 
jJustificd, to ensurc that rates are not raised to too high 

a level. We go one Step further and join the railways in 
urging that an efficient Board of Transport Commissioners 
Should be able to handle rate cases much more quickly than 
was the case in the 21% Hearing. The fact that rate cases 
do not normally occur except at intervals of several years 
makes it necessary for the Board of Transport Commissioners 
to be adequately staffed during the interval, so that when 
rate cases do occur 2 staff will be equipped to handle the 
application in an cxpcditious manner, thus relieving the 
railways from the burden of having relief postponed if 
relief is an immediate need. The fact that the hearings 
resulting in the 8% interim Award occupied only some twenty 
days; the hearing resulting in the 16% Award occupied only 
four days, and the hearing resulting in the final 3.4% Award 
Occupied only one day is, we Submit, some evidence that the 
Board having been cducated by the very lengthy hearings of 
the 21% Case was in a bettcr position to deal with the matters 
Subsequently raiscd Perore 16, Ctr point is that the Board 
Should at all times be in a position to deal with rate cases 
in an cxpeditious manner. 
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MR. SHEPARD: The next point, Mr. Chairman 
and members of the Commission, has to do with the 
general subject of the disparity in rate levels easte 
west and Exhibit 287 as filed by the C.P.R. 

(4) Disparity in rate levels East-West, 
Exhibit 287 

In Volume 130, at pp. 23228 and 23229, Mr. Evans 
makes reference to the Chairman's request during my argue 
ment, for a recalculation of Mr. MOffat's figure of 6:% 
which at the time of Manitoba's main submission represen= 
ted the disparity in favour of Central Canada in the , 
general level of rates EasteWest. Mr. Evans filed 
EXHIBIT 287. 

With regard to this Exhibit, I would like to say 
at the outset that because the Menitoba Government and 
its technical staff have been, and are today fully occupied 
with problems arising out of the recent flood, it has not 
been possible to check the C.P.R. figures. However, 
assuming that the calculation was made on the same basis 
as that used by Mr. Moffat, I would offer the following 
comments, which in our view should be considered at the 


same time as consideration is given to the fact that the 


Exhibit shows that today the disparity East-West in rete 


levels is .75 of 1%. 
(a) in the C.P.R. calculation grain is included. 
It would perhaps be of interest to your Commission 
if the C.P.R. could prepare an Exhibit similar to 
Exhibit 287 excluding grain both east and west. 
For the reasons already outlined in evidence 
(Vol. 46, p. 8768b; printed submission p. 126) 
and in argument (Vol. 119, p. 21433), Manitoba 
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would exclude grain both East and West. Eastern 

grain rates have increased approximately 70% 

since 1946, while Western grain rates, because they 

are statutory, have remained unchanged. Manitoba's 

view is that increasing rates on grain moving in 

Kaestern Canada does not correct the disparity in 

rate levels East-West, since Western grain moves 

at Eastern as well as Western rates; 

(b) Exhibit 287 shows the results in actual C.P.R. 

revenues for the year ended February 28th, 1950. 

THE CHAIRMAN: You say "since Western grain 
moves at Eastern as well as Western rates." You mean 
when it gets east of Fort William? 
MR. SHEPARD: Yes. 

It is submitted that until existing rates 

have been in effect for a full year the 

Exhibit does not and, indeed, could not be 

expected, to reflect the current situation. 

The revenues of the C.P.R. for the year ended 

February 28th, 1950 would include an 8% interim 

increase which became effective only on October 1, 

1949 == a8 period of five months, and would not 

include the effect of the 16% judgment which was 

handed down on March list, 1950, and of course 

would not include the effect of the recent 3.4% 

judgment handed down last week. The C.P.R. did not 

materially increase competitive rates following either 

the 8% or the 16% judgments, so that the effect 

of these horizontal increases will be to aggravate 

once more a disparity between East-West rate levels. 

We offer one final comment on this subject. As 

the Commission knowS rate increases of 21% were applied 


by the railways to all rates, including competitive rates, 


effective --April 8th, 1948. Following this the 17¢ per 
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hour wage award resulted in the railways filing an applica- 
tion for a further 15% interim and 20% permanent increase. 
This application was dated July 27th, 1948. At this time, 
the railways increased competitive rates a further 15% 
effective September 1948. Thus between April and September 
1948 intra-Canadian rates were raised 21%, while competitive 
rates were increased 21% plus 15% of 121%; or a total of 
39%. This had the desirable effect of reducing the Eest- 
West disparity in rate levels. Since September 1948, how- 
ever, the C.P.R. has proceeded on the basis that competitive 
rates should not == and I will give them credit by saying 
that they could not; that is their view, that they could 
not be increased further -= be increased further until 

all other rates have been increased by 39%. 

THE CHAIRMAN: What about this action the other 
day? 

MR. SHEPARD: Where the C.P.R. suggested that 
there should be an increase and the C.N.R. did not feel 
that an increase was justified. 

THE CHAIRMAN: Yes. Do I understand that the 
Ger gis aChualoy did increase competitive rates? 

MR. SHEPARD: My understanding is tha$ they 
suggested it. 

MR. SINCLAIR: We take the position that we 
cannot. 

THE CHAIRMAN: Because the C.N.R. would not 
agree? 

MR. SINCLAIR: Because if we did we would be 
running afoul all kinds of complaints and difficulties. 

MR. SHEPARD: Thus the C.P.R. in the 20% case filed 
Exhibits 49/14 and 49/111 showing the revenue it would 
receive, if, for example, a 20% increase should be granted. 
In these Exhibits it shows an increase in competitive rates 


: DOG 
of 5% and an increase in intra-Canadian rates of 207. 
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This of course, has the effect of re-establishing the 
East-West disparity, the fear of which Manitoba has 
already voiced, both in evidence (Vol. 46, p. 8778 ~« 
printed submission p. 127) and in argument (Vol. 119, 
Dp. 21432). 

The next point I want to comment on is one 
raised by Mr.Spence dealing with the power of the 
Dominion Parliament to legislate with reference to the 
Crown in the right of the Provinces. 

(5) The power of the Dominion Parliament to 
legislate with reference to the Crown in 
the right of a Province: 

In his argument, dealing with the subject of grade 
crossing protection, Mr. Spence draws to the attention of 
the Commission the fact that the Crown is not named in 
Section 259 of the Railway Act, and that the Board has to 
take the position "... that due to this omission, it 
cannot order the Provincial Department of Highways to 
contribute toward the cost of crossing improvement, even 
in respect of a Provincial highway". (Vol. 131, p.23469). 
Manitoba's views on this matter generally are found in 
Volume 119, pp. 21506 et seq. 

Mr. Spence on behalf of the C.P.R. has expressed 
the view that the Dominion Parliament is competent to 
enact legiSlation which would permit the Board of Trans;ort 
Commissioners to order contribution by the Crown in the 
right of a Province. (Vol. 131, p. 23469). 

It appears to be well settled that a municipality 
may be ordered by the Board to pay part of the cost of a 
crossing. The provisions in Section 259, as it stands today 
empowering the Board to order part of the cost of crossings 
to be borne: by @ municipality which is "interested or 
affected" is within the powers of the Dominion Parliament, 
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railways, even though the legislation incidentally affects 
& municipality under the control of a provincial 
legislature. Toronto Railway Company vs the City of 
Toronto, 1920, A.C. 424 at 440, 

I should also like to refer to Coyne, pages 
64 and following. 

THE CHAIRMAN: Powers to make laws 
with respect to Dominion Railways. 

MR. SHEPARD: Yes, sir. 

But that is distinguishable from the case where 
the Dominion Parliament, legislating on railways, confers 
the authority to make the order disposing of provincial 
revenues without the consent of a provincial legislature. 

This aspect of Dominion=Provincial jurisdiction 
was discussed at length in Reference re Waters and Water 
Power, 1929, S.C.R. 200. In this reference the Governor-~ 
in-Council asked the Supreme Court to answer certain 
questions concerning the respective areas of authority 
of the Dominion and the Provinces over waters. In the 
course of his decision, Mr. Justice Duff, discussed 
the law respecting the assets, the revenues and the 
sources of revenue of the Provinces given to them by the 
British North Americe: Act, 1867, 

He made the important distinction which exists 
between:-= 

(1) Dominion legislation which merely affects 
| or reduces the Province's control over its 
assets: and 
(2) Dominion legislation which has the effect of 
removing revenues or the sources of revenue 

from the control of the Province. 

The discussion of this view of Mr. Justice Duff is found at 


page 219 of the Report. 
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THE CHAIRMAN: What was the result? 

MR. SHEPARD: Well, it was quite a complicated 
matter, Mr. Chairman. I have the report here. 

THE CHAIRMAN: You need not take any time on 
it now. 

MR. SHEPARD: Even in the report itself the 
reporter found difficulty in Summarizing the answers to 
the questions, and they are quite lengthy. 

Sections 109 and 126 of the B.N.A. Act vest’ 

jer eas 
and sources of revenue in the Crown in the right of the 
Province -= the latter section being made applicable to all 
provinces by enactments similar to Section 2 of the Manitoba 
AOt. 

An Order of the Board of Transport Commissioners 
under the suggested amended Section 259 == that is the 
Suggested amended section as put forward by the C.P.R,. == 
purpotting to bind a province to the payment of money 
without its consent would appear to be made pursuant 
to, using the language of Duff, J: "legislation con- 
ceived with the purpose of intervening in the control 
and distribution of provincial assets" - ~- 

THE CHAIRMAN: Did he give his opinion that 
Such legislation would be good or bad? 

MR. SHEPARD: He gave his opinion that it was 


bad i: if it did what this language indicates. 


- »- even though it would be made under the 
Dominion's power to legislate on railways. If such an 
order were to be final and binding on the province merely 
on promulgation by the Board, the power of the legislature 
to control and dispose of its revenues would be taken 
away to the extent of the amount of money in question, and 
left with a body acting under the authority of a Dominion 


Statute. Clearly in our submission, the Dominion Parliament 
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has not power so to usurp the Provinces! powers acting 
under the guise of legislating on railways. 

I should like to add one other comment on this 
matter. It seems to me that any such attempt by 
Dominion legislation would amountto an attempt to 
appropriate Provincial revenue which is the function of 
the legislature. How could money possibly be ordered 
to be paid without an appropriation by the legislature? 
How could an order of the Board of Transport Commissioners 
be enforced against a Province if the Provincial legis-~ 
lature refused to appropriate the money? 

COMMISSIONER ANGUS: Would your objection 
have equal force if the order were made to be paid out 
of a grant from the Dominion Government to the Province? 
Would that be Provincial revenue in the same way as 
tax revenue? 

MR. SHEPARD: Depending on the terms of the 
grant, Dr. Angus. If the Grant were made generally to 
the Province, then it would only be spent by the Province 
On appropriation by the legislature of the Province. If 
it were a grant made by the Dominion with a string 
attached to it, "Here is some money; pay it for a certain 
purpose", then it would be a condition of the acceptance 
of that money that the string would be looked at and would 
be followed. 

It is because of this constitutional question 
that in our main argument (Vol. 119, p. 21508) we 
statedi- 

"Manitoba expresses serious doubt as 

to whether it is within the competence of 
the Dominion Perliament to pass such 


legislation." 
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THE CHAIRMAN: of course we are not deciding 


‘any constitutional question Just now. I remember we 
were given a case the other day of the Attorney General 
Of Quebec vs. the Nipissing Central as authority against 
this. 

MR. SHEPARD: That is correct. 

THE CHAIRMAN: Have you that case there? 

MR. SHEPARD: I have not it here. I consider 


this matter is not clear cut. I think you can argue 


both sides of \itiveI think, however, when you come 


to legislate in the manner Suggested by the C.P.R. 

that there certainly will have to be more elarifiecation 
of whatever legislation may be adopted because the retter 
io Rot Cut and dried and as Simple as Mr. Spence 
attempted to make it sound in his Submission. 


(6) Mr. Sinclair's interpretation of the 
Manitoba submissions on compe titive 


rates and long and short haul: 
In Vol. 132, page 23685, Mr. Sinclair statesi= 
"Moreover, I say the amendments which 
Manitoba has suggested on the matter 
of competitive tariffs and rates has 
an effect on long-and-short-haul departures 
far and beyond anything ever suggested by 
Alberta." 
And further at the bottom of page 23691 and the top of 
23092, Mr. Sinclair states:- 
"The effect of their proposed amendments 
would be to prohibit under any circumstances 
long and short haul departures." 
Mr, Sinclair would have been more accurate 
if he had said that in his view, the effect of Manitoba's 


proposed amendments would have been to prohibit under any 
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circumstances long and short haul departures. If Mr. 
Sinclair's view of Manitoba's Suggested amendments ig. 
correct, I would be the first to agree with him in his 
statement at p. 23684, where he says in effect that 
Manitoba's amendments resulted in our taking a position 
which we did not realize we were taking. 

Our main desire in the amendments we have suggested 
to Sections 328, 329 and 332 of the Railway Act, is to 
Sive effect to our recommendations that rates should be 
handled in only two categories. It would, of course, be 
part of our proposal that tariffs which in our view should 
be classified as special freight tariffs should be subject 
to the tests proposed by Mr. Walker for competitive rates. 

Mr. Sinclair apparently feels that by our suggested 
repeal of Section 329(4) long and short haul exceptions 
would be prohibited, notwithstanding the fact that we 
are not recommending any change in Section 314(5). if 
our intention would be made clearer, we would have not 
objection to edding the following words at the end of 
Section 329(3): 

".....unless the Board is satisfied 
that, owing to competition, it is expedient 
to allow such toll." 

Mr. Chairman, you probably remember the effect 
of Manitoba's suggestion. Looking first at Section 
328 it is that we delete sub-p2rtgraph (c) or competitive 
tani ahs, -Then as to Section 329 our suggestion was 
that we delete sub-section 4. What I am suggesting is 
that if our meaning is not clear because we have not 
altered Section 314, sub-section 5, that we should add 
to the end of sub-section 3 of Section 329 the same 
phraseology that occurs at the end of Section 314, sub- 
section 5, which is as I have just said, "unless the 


Board is satisfied that, owing to competition, it is 
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~ 24453- 
expedient to allow such toll." 

THE CHAIRMAN: That last section is 314? 

UR BHEPARD? 314.0 dubieseo tions: 

THE CHAIRMAN: Those words are there now? 

MR. SHEPARD: Those words are in Section 314, 

THE CHAIRMAN: Ana you would also put them in 
Section 329(3). 

MR. SHEPARD: If the Commission thinks LiG-i 8 
necessary. We though we were not doing what Mr. Sinclair 
Says we are doing, and he being a Western trained lawyer 
I have much respect for his draftsmaanship and the effect 
of legislation in his view. It may be that we should add 
the same phraseology at the end of sub-section 3. 

THE CHAIRMAN: Do I understand you are 
proposing with regard to Section 328 that sub-paragraph 
(c) should be stricken out? 

MR. SHEPARD: Correct:. In other words, as 
you may recall, our main argument was that the number 
of Classes of standard freight rates should be increased 
&nd would include practically all rates except competitive 
rates. We suggested thet competitive rates should be 
Classified as special freight tariffs. 

THE CHAIRMAN: Then, in view of all you have 
Just said, would you still have competitive rates? 

MR. SHEPARD: There would be competitive rates 
but they would not be classified as such. They would be 
classified as special freight tariffs. 

THE CHAIRMAN: They would be allowed to 
meet competition? 

MR. SHEPARD: It was never our intention that 
it should be otherwise. My only reason for raising it 
im reply is to clarify the position that the Manitoba 


Government believed it had taken. 
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It is perhaps hardly necessary in Closing to 
mention that Manitoba does not agree with many other 
matters referred to in the C.P.R.'s arguments. 

THE CHAIRMAN: But you have a strong suspicion? 

MR. SHEPARD: Yes, 

However, as stated in Opening, Manitoba is 
content to rest on the evidence and argument already on 
the record, and does not consider any further reply 
necessary, since further comment on the many matters coverer 
in our main argument would, of necessity, be repetitious 
of what we have already submitted. 

I should like to thank the Commission once 


more. 


(Page 24456 follows) 
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ARGUMENT IN REPLY BY 
MR, J. J, FRAWLEY 
tl SNE 


THE CHAIRMAN: You are Speaking for Alberta, 
Mr. Frawley? 
MR. FRAWLEY: TI still Speak for Alberta. Strange 


aS it may seem, there has been no change in my retainer 


Since I last presented my argument, even though some of 
the things said about me by the Canadian Pacific Railway 
did reach the cities of Calgary and Edmonton and Obtained 
a lot of prominence in the Calgary and Edmonton papers; 
but, as I say, strange to relate there has been no with- 
drawal of my retainer by the Government of the Province 
of Alberta. 

My lord and members of the Commission: 

I intend to confine my remarks in reply to the 
following matters: Equalization, Industrial, Location, 
Long -and-Short-Haul, and a brief word in closing in the 
matter of Subsidy. 

Dealingfirst with equalization: 


EQUALIZATION 


Standard Class Rates 
SS SS Hates 


Dealing with Standard Class Rates, Mr. Sinclair 
at p. 23596 protests that I had made out "no case to 
have the standard mileage class rate removed", The 
Commission will recall that I had argued that the 
present standard mileage rates and the present distribu- 
ti rates be replaced by a Single scale approximating 
the present level of Distributing Rates. 

I did stress on various occasions that the 
Standard Class Rates were largely paper rates which 
only a small percentage of the traffic was still forced 


to pay. 
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But now I find our position wholly conceded out 
of Mr. Sinclair's own mouth. Mr. Sinclair said at 
Ds 237iite-. « 

if 


e+eee-but if our equalization pattern 


is accepted we will have a distributing 


class pattern that will be applicable between 
any two points in Canada, that will take care 


of that situation," 
(Mr. Sinclair was referring to the use of the Standard 
Class Rates in international traffic.). 

I think it will; but obviously such a proposal 

makes the standard class rates 100% paper rates. For 
if distributing rates are to apply between any two 
Stations in Canada, it is impossible to imagine any 
movement of traffic anywhere in Canada where the Standard 


Rates would ever have to be used. 
Section 314 


I should like to clarify some points at issue 
between the Canadian Pacific and Alberta on the question 
of our statutory amendments regarding equalization. 

Now, that sub-title is a little misleading. I 
am referring not only to Section 314, but to two or 
three other sections which are brought to the attention 


of the Commission. 


1. Is the present Section 314(1) of the 
Railway Act an equalization section? 
At page 23607 Mr. Sinclair said;- 
"Section 314 as it appears at present 
in the Railway act is the equalization 
section of the Act," 


and at p. 23595 Mr. Sinclair also said:- 


bitin 
| 


~ 


oy 


z Kee. tee 
tue sanboders ot oint - bie wo bar’ 


ii ‘ “4 Pa at ee 


te bie shelone # 


£ 
kil 


: ‘ 
gals : % 


evee vt 


aan on i : 
: mxotieq noktaslissps a0 ogy nie, ae ae ii, 


* 
: anbtud tats £0 2 ‘ovad iitw ow bedqnooe aL” as, 


edt ag ato 

ive 28 Ae | 
oreo exe? [htw gant? shane ont adatog owt yas Ee a 
. | "soltsuite Jad? 10 : iin 
am)! trebned& ox 10 ser sdf of Bairtsiss esw tis soaks a i 


. | al 
ag «(0881 wet Lenoltenyweint at eetsh diez 


fpowsod afieo Lg Bs od ifiw gad 


v0 


feaqgotq 2 mouse yLauvotvdo gud gififtw fi aaids I - 


<o2 ,goter vreqeq “ROOL eater eesis trsbaste off aonsst ie 
oud abe soowtsd ylage of o40 ester aatiedtste lb <E- os 
Yee om geet of Sitieanogah eh + esbaens) at anotiste in 

; esshake, onl stety eisesd af avengers oftTer? To tesesvons ead 
nes 


“1 , i a / ¥ : 
bee of of Svarl tevo bivow Paver oe 


7 : 
1¥ . 
7 BEE gots sitinse - ie 

: : Mg 
P . a ey 
. = . 

: bs % P. t — : Je 
2Heer Fe avrnior MOR YILTSsso . oF ali Bic Oe a dL ‘a 

, > a ee — — » me ee 2 in mr: : 7 

‘5 wie fren Goa IP Shs. NO STSadia bere. oftroed amit. sf85C ons nV WIG r 
; 3 Pr an 
1] / 


S 
c<—— 


j fae “Wise 5 par: ’ i. en 
. Mottestisups gatbaegot edie mhmoms. yrotwdate. wo to 


ny xy dt! Kaen To fe f+ — efi Baby bc an hs 
i .natpesleltn slitii 2 ab efdtt-dre: Tait wou 


tod SLE nottos® od ‘gdine- tor gatirstor ms 


Ad. 
4 
A 
i 
= 
=~ 
ee 
C4 
ih Gia a Be we 


rd sotjnmedta sds ot Jiauorwdl ets dofite snotioss vedo sordd ; 
fie - a4 ; 


HS | . ,foteetingc) eft Io | © 


. =htag, Theboat By “et Wes 
Seis mt wig: te eiseqqs If ex ae one 


noltsslLisups ait: wt Soh. tennis 


4 xe 
ad - 


& er t.F a: 
a | 


“2 =i ” ete 


Ja rbieal oot te Son at. 


iat oie 
<eiiegee * 4 
awe 


2 


ad - 24458 - ~ Mr, Frawley 


"In our submission, Section 329(1) 
setting out what the standard freight tariffs 
are to specify, should not be used as a sec- 


tion dealing with equalization." 


Section 314 cannot be interpreted as an equali- 
zation section because of the only possible interpretation 
which can be placed upon the phrase "same line or route," 

At p. 15938 I put the following question to 


Mr. Jefferson: - 


"Q. Do you say that these do pass 
Over the same line or route, that 
is the two commodities, the asphalt 
moving in Western Canada and the 
asphalt moving in Ontario and Quebec? 
Do they, or do they not, pass over 
the same line or route,?" 


"A. I would say they do not," 


and on p. 15939: 


"Q. Well, would not that follow 
Mr. Jefferson? If you say that 
asphalt, moving from the same origin 
is passing over the same line or 
route, then it follows from your 
interpretation that to pass over 
the same line or route they would have 
to move from the same origin to the 
same destination?" 


"A. That is right, or between those two." 


Mr. Jefferson's answers render quite untenable 
the position Mr, Sinclair attempted to take in 


argument. 
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Under Substantially Similar 


Circumstances and Conditions 
aaa ets ana Vonditions 


If Section 314 is an equalization section, then 
it should follow that there is no onus on the shipper to 


establish the unreasonableness of a rate, It should be 
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sufficient for the shipper merely to show an inequality 

in order to put the onus on the railways to justify that 
inequality. In argument Mr. Sinclair endeavoured to show 
-- because his positionon Section 314 drove him to it -- 
that such an onus was in reality on the railways. 

At page 23637 the following interchange took 
place between the Chairman and Mr, Sinclair: 

"The Chairman: I know, but then it 

(i.e. the traffic)" -- that is my inter- 
polation) should move at the same rates in 
all parts of the conntry, if it were not for 
the dissimilarity of conditions and circum- 
stances, Isn't that so? 

"Mr. Sinclairs, That. is right -- traffic 

and operating conditions, " 

At page 23636 Mr. Sinclair was discussing with 
the Chairman the position of a shipper whose rate was 
higher than that of a shipper in another part of the 
country, and Mr. Sinclair said: 

"He would say to the Board, here is a 

rate between fA and B in Eastern Canada of 

50 cents. Now that is a reasonable rate in 

Hastern Canada; why should the rate be 

higher in Western Canada? Then the onus is 

upon us (ive. the railways) to explain why we 
have this difference in rates. 

"The Chairman: Then you would show your 

different conditions and circumstances. 

"Mr. Sinclair: That is right, and I 

say that that completely justifies it." 

Mr. Sinclair's position in this matter is quite 

untenable, If there is an underlying requirement of 


equality of rates in all parts of the country contained 
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in this Section, then clearly the onus should be on the 
railways throughout. 

But quite contrary to Mr. Sinclair's argument the 
fact is and has been that there is a real onus on the 
Shipper regarding reasonableness of rates, as Mr. 
Jefferson's evidence makes quite clear. 

At page 15933, I questioned Mr. Jefferson on 
the cxisting differences between asphalt mileage rates 
in Eastern and Western Canada. 

"Q. Now you say, that there is no onus 

on the railways to justify the reasonableness 
of these rates. | 

"\. Not unless there is a complaint. 

"@. And if there is a complaint, you 
still have no onus to discharge until, you 
say, the complainant has finished telling 
his story? 

Mie hes. 18 LEK 

"Q. You say it is not sufficient if the 
complainant should go in and mt the mileage scales 
on the table in front of the Board and ask the 
Board to draw a conclusion as to the reasonableness 
or otherwise just from looking at the mileage 
Scales? 

"A. No, I don't think there is any com- 
petition in the marketing of asphalt in Western 
Canada as compared with Eastern Canada." 

Mr. Jefferson certainlyaccepts no onus as to 
the reasonableness. He clearly expects the shipper to 
prove something more than mere differences in rates. 

It is clear that, according to Mr. Jefferson, in merely 
pointing to a difference in rates the shipper has not 


made out a prima facie case of a violation of Sectim 314. 
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The clearest statement as to how much onus the alleged 
equalization section (Section 314) puts on the 
railways is the one made by Mr, Evans at page 13192: 

"I think the point ought to be made that 

our rates having had the approval as to the 
standard rates under Section 330 are prima 
facie, just and reasonable rates," 

In other words, the railways have no onus at all. 

What the Board has required from the shipper 
is not a comparison of rates but proof of unjust dis- 
crimination and where that has not been shown the Board 
has shown no further interest in regional rate com- 
parisons per se, 

Our proposal makes a clear separation in the 
Act between - equalization and discrimination and is 
designed precisely to overcome the shortcomings of 
Section 314 as an equalization section. We do this 
by divorcing the phrase "under Substantially similar 
circumstances and conditions" from any connection with 
equalization. 

Our removal of the phrase "under substantially 
Similar circumstances and conditions" from Section 314(1) 
has aroused a protest from Mr. Sinclair. He goes as far 
as to say, at page 23608; 

"Alberta by eliminating the words 

‘in substantially similar circumstances 

and conditions' has eliminated the basis 

of our law against unjust discrimination," 
The basis of this statement by Mr. Sinclair seems to be 
a confusion between the two phrases “same descriptions 
of traffic" and "under similar circumstances and 
conditions" in present 314(1). Mr. Sinclair appar- 


ently thinks that unless a particular description of 
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traffic appears in the freight classification it cannot 
be used to make a distinction between commodity rates. 
At page 23609 Mr. Sinclair said: 

"es « « For instance, let us take eat. 
| That is taken care of, as 1 recall it, in 
the classification. For instance, salt can 
move in bulk or in packages. Let us say it 
was not taken care of in the classification. 
Then it would not be moving under substantially 
Similar circumstances and conditions. 


"The Chairman: Would it not still. remain 


that anybody who brought packages of salt to you 


to be shipped from point A to point B would pay 
the same rate as any other person? 
‘Mr. Sinclair: Unless it was taken care of 
in the classification Mr. Frawley would have 
me moving salt, no matter how I got it, for the 
Same amount, 
"The Chairman: As what? 
"Mr, Sinclair: Between two points, 
whether it is in packages or otherwise. 
"The Chairman: Oh, I do not think so. 
"Mr. Frawley; I certainly never said 
that." 
As to this, I say that there is nowtaere any manda- 
tory language either in the Act as it stands, or as we have 
| proposed to amend it, which limits the distirictions in 
| ' descriptions of traffic to those that happen to be 
listed in the Freight Classification. The Class\ifica- 
tion in no way prevents the railways from making spé@cial 
commodity rates on articles not listed in the Classifi - 
cation. They are doing this every day. Nor does it 


: prevent them from making rates for different packaging 
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than that provided for in the Classification 

In my submission "descriptions of 
traffic" is a phrase under which all distinctions 
relating directly to the nature and use of the com- 
modity are permitted today. I know of no narrow inter- 
pretation ever having been placed upon this phrase, 
Difference in packaging, in carload minima, in export 
or import traffic, can all quite properly be designated 
as distinctions in descriptions of traffic, as indeed 
they are today, 

Mr. Sinclair appears to have a twofold ob- 
jective in his attack on the proposed amendment of 
Section 314 ss, l: 

(1) to retain as a section prohibiting 

unjust discrimination; (as to this, there 

is no disagreement) and 
(2) to retain it ag the equalization section 
which he now alleges it to be. 

This Section 314 simply cannot and should not 
be made to do double duty. The history of the 

equalization issue exposes the inadequacy of Section 314 
equalization section. I can understand the Canadian 
Pacific's eagerness to retain the phrase "under 
Substantially similar circumstances and conditions" 
for in the past it has served them well wherever equaliza- 
tion was the issue. It was only necessary to refer to 
any difference in conditions regionally -- whether density 
of traffic, cost of operation, flow of traffic -- to 
render Section 314 inoperative, 

For example, at page 57 of Part I of the 
Canadian Pacific Brief it is said: 

"40, It is obvious, in the submission 


of the Canadian Pacific, that the cost of 
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"service principle cannot be applied in the making 
of individual rates or scales of rates," 

But this does not prevent Mr, Sinclair in his argument, 

at page 23633, from making the following statement; 
a iN industry wants a specific commodity rate 
where the costs of movement are lower because of 
direction or density of traffic or other operating 
costs and the traffic could not move at the rate 
that was in effect in some other region and if the two 
industries were not competing in a common market, the 
railways would give a lower specific commodity rate 
to one industry than to another so as to get the 
traffic moving and to get revenue, An example of 
this is the sugar beet rates in Alberta, which 
rates are lower in Alberta than in Ontario." 

I think it is evident from Mr. Sinclair's 
argument what the function of the phrase "under substan- 
tially similar circumstances and conditions" is with regard 
to equalization. Mr. Jefferson in his evidence (see pp. 
15896 and 15899) and Mr. Sinclair in his argument have 
Gated GAC ion Wote aoe nde Leon? Gem ate seh gs 

/ operating and traffic conditions. The Canadian Pacific 
has offered a theory of rate determination based on a 
number of factors which apparent are of “11tle ‘practical 
importance. It has proved useful, however, to the railways 
to invoke now one and now another as the occasion requires 
in order to be able to say that circumstances and conditions 
are dissimilar. And this quite regardless of whether any 
of these factors enter into rate-making in any consistent 
fashion, 

Mr, Sinclair cited the sugar beet rates in 
Alberta as a case in point. That was an unfortunate example 


for his purpose. The Alberta sugar beet rates are truck- 
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competitive rates and so marked in the tariffs. They do 
not illustrate a difference in Specific non-competitive 
commodity rates based on particular circumstances and 
conditions, which is what Mr. Sinclair was endeavouring to 
show. 

Now, before concluding the part of my reply 
dealing with equalization, there has been so much confusion 
by both Mr.Evans and Mr.Sinclair, and they devoted so much 
time ‘endeavouring to upset my argument with respeet to 
equalization, to hold tenaciously to what they have held 
through the years, that I have written down here four things 
which I think may help to -‘pull together my plan of 
equalization: 

1. Equalization of standard rates is provided 

for in section 329, 
Z.- Equalization of special rates is provided for 
in section 329A, sub-sections (1) and (2). 

3. There is no equalization of competitive rates, 

4, Section 314 constitutes no part. whatever of 
our cqualization scheme. Its purpose is limited to pre- 
venting unjust discrimination. 

I now pass to Industrial Location. 

THE CHAIRMAN: Well, it is time to adjourn. 

(The Commission adjourned at 4.45 P.M. to 

meet again t 10.30 A.M. on Wednesday, May 

sist, 1950) 
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Ottawa, Ontario, 
Wednesday, May 31, 1950 


MORNING SESSYON 


THE CHAIRMAN: Very well, Mr. Frawley. 
ARGUMENT IN REPLY BY MR. FRAWLEY - Continued. 
MR. FRAWLEY: My lord and members of the Com- 
mission: I had just reached the end of the "E.ualization" 
section of my reply. I now proceed to discuss industrial 
location. 
INDUSTRIAL LOCATION 
Mr. Evans has raised some points in connection 
with our Industrial Location proposal upon which I must 
comment. 
1. His principal argument is: 
"that it is impossible to give effect either to 
the value of service principle or to the cost of 
Service principle and still give effect to what 
Alberta proposes." (p. 23346) 
Closely allied with this is his statement that: 
"it will be noted by your Commission that the 
amendment -proposed by Albe#ta does not make any 
provision such us Professor Stewart agreed should 
be made by way of recofnizing the cost of service 
or the value of service principle, nor for that 
matter of the reasonableness of the rates per se." 
(er 23395) 3 
Again at page 23346: 
"The Chairman: Pardon me, would the amendments 
submitted by Alberta leave the Board this dise- 
cretion that Professor Stewart said they should 
have? 
Mr. Evans: No sir, definitely not." 
wuite on the contrary, Alberta's proposed amendment 


leaves a discretion with the Board to consider the 
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value of service principle, the cost of service principle 
or the reasonableness of the tolls, Our amendment does 
not make it mandatory for the Board to establish rates that 
do not hinder producer location, I say this because, 

as has been said so many times, the cornerstone of the 
rate sections of the Act is that rates must be just and 
reasonable, This requirement is operative in connection 
with our new section 321A just as it is with other sec- 
tions, This was brought out very well in a discussion 
which your lordship had with me when I was making my 
argument, 

At page 22116 and 22117 we were discussing the 
second proviso in our section 321A when your lordship said: 

"The point is, why clutter up the Act 

with repetitions here and there of the 
same idea, The dominant idea is that all 
rates must be just and reasonable," 

"Mr, Frawley: We agree, my lord. , ," 

48 a result of this discussion we withdrew the 
Second proviso in our section, 

Further on at p. 23349 Mr, Evans said: 

"The only way you can find the relation- 

Ship under present principles corresponding 
to what he wants, would be a sheer accident," 
He is quite wrong, 

It is absurd to suggest that the value of service 
principle or the cost of service principle defines a rate 
to the precise cent, 

The situation with respect to these two prin- 
ciples may be summed up in Dr, Locklin's words taken 
from p. 152 of his book: 

" , . . The value of the service sets the 
upper limit beyond which the traffic will 


not move, Prime or variable costs, on the 
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other hand, fix the lower limit below which 
the rate must not fell," 

We recognized the soundness of Dr, Locklin's 
Proposition when we said we wished a rate relationship 
which does not hinder, or to use Dr, Angus' words, a 
relationship which is "neutral or better", An example 
will make this point clear; take the rates on meat and 
the rates on livestock from Edmonton to Vancouver, Fir st, 
let us look at the cost of Service principle, Does that 
principle say that the cost of shipping meat between these 
two points is exactly $2.00 and the cost of shipping 
livestock is exactly $1.00? of course it does not, and 
the railways would be the first to say "you cannot get 
an accurate cost figure for that movement", What the 
cost of service principle does is to set the lower limit 
to the rate, It hinges upon the variable costs or what 
are loosely called out-of-pocket expenses, Thus, the cost 
of service principle might be fully satisfied Re fe h 
example, the rate on meat were anything . more than 
$1.00 or the rate on livestock anything more than 75¢, 

Now what about the value of service? Here 
again Mr, Evans would not Say that a precise figure can 
be indicated, At best, the value of service principle 
will set the ceiling above which the rate cannot go 
without stopping the movement of the traffic, Ignoring 
the relationship for a moment -- and I will come back 
to deal with that later -- this might mean that any meat 
rate below $3.50 ana any livestock rate below $2.00 would 
Satisfy the value of service principle, 

Thus, in our example any rates on meat between 
$1.00 and $3.50 satisfy both the value of service and cost 


of service principles and Similarly any rates on livestock 
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between 75¢ and $2.00 would Satisfy both these principles, 
Even within a range such as I have indicated 
in my example the Board, under 321A, is not required 
to establish the relationship applied for if unjust and 
unreasonable rates would result, 

I return for emphasis to my first point, i Ey # 
we grant this point, and in a particular case the other 
principles were violated, then the "just and reasonable" 
requirement -- there is a correction here, my lord; there 
18-8 typists error; the only words intended to be in 
quotation marks are "just and reasonable" -- precludes 
the Board from establishing the relationship we are 
seeking, 

When Mr, Evans said at p. 23356 "we must be 
prepared to throw overboard the value of service principle 
if we accept Alberta's proposal" he indicated that he haa 
not clearly thought through his position, I trust that 
I will not be accused of plagiarism when I use expressions 
like that. I say the value of service principle is 
irrelevant to our proposal because it 18 -- if I may use 
Cie. Word. =< neutral, The value of service principle 
applied to either rate in a rate relationship produces 
precisely the same effect on either from the standpoint 
of the relationship, and consequently from that standpoint 
can be ignored, An example will make this apparent, 

THE CHAIRMAN: You say "the value of service 
principle is irrelevant to our proposal because it is, 
if I may use the word, neutral." Do you mean the 
proposal? 

MR, FRAWLEY: Yes, the value of service prin- 
ciple, 

THE CHAIRMAN: Is neutral? 

MR, FRAWLEY: The value of service principle, 


A) 
7 


ie, 


> itiiaginthde -sandt tort ‘uRinoupennce ne ithtemspystet ott Ro 


ftaitio aft efeao auoueee a ee ae ae mt a 
“ebdenoeset ‘bas tat” actt. eat sbetoioty exon onsw eoigtonng — 
eset sbrol gm erent cokbeessom ett onosit -- daomerctupet 
At ot oat ohastat apron gine este float e' detay?d @ at 
eohrhoong «- “eidtencesen tae veut" one one -Aainem -notdedoup ; 
ots ew gitipnotteler art -gridediietes noth bret ont 
of Jaye ow" BRETS a is ‘Dise gaswd aM ost 
silghoming .cotviee ho eukey eS Herieatitiay 0 - swonds ot ‘bonsqend aay 
Han wd Aart? Hoteo- thet > " t epeqong : 2 admedLaA tqeoos ow “th : 
Yaed stawts I awttteog witd aguondtd ddguont - gessoto Yam 
MmolnBengKs aan iL nocty oe iretacky to Besuoos od gon Litw I” 


rt 


Pe 


SL oneness shtviee to -entew aid gae I dona entt — 

; gu Aree oT Mb om tit $2 eecaoed Hesaqonq fEO ge Srswenelonnet y 
algubrritty eolries hb euley ont tenmuent —~ ibMOW ond 
PONE SG ghilenot tek ot etex 8 at -e29% fahaniieie 0 ot betage 


Hokoginade eit mont aiste mo sostie mez onft piaetonag a: 


_stereringicl® vetkeld este Lifke cll gece PA oe oy (180 nd 
SGhNien Ao eelew ea" gae wot Ha ANEERD ane ree : a 
wet wt werened pemriens uO at Snseaenet “ee. ae. 8 
and cen Hog od "olsen esa ait © ome “mppat ee . 
net RP BER relesy. a 


wiring ostenos ‘to sulay Matt’. aon oe ae 
SE... 


R2 


~ 2ku7) - Mr, Frawley 


THE CHAIRMAN: That is what you say is neutral? 

MR, FRAWLEY: No, That is right, You are 
quite right, my lord; our proposal is neutral, 

Suppose two packer buyers obtain livestock at 
production point A, Both wish to sell meat at consuming 
point: 'B, They have the following in common: 

lye They both pay the same price for their 
livestock, 

2. They both 2 get the same price for their 
meat, 

aN They both have the same processing costs, 

The point of difference between them is this: 
One processes at 4, the other processes at B, Hence, 
one ships livestock and the other ships meat, 

That the value of service principle is irrele- 
vant is immediately apparent, Both packer buyers are 
Selling in the same market at the same price and hence 
the total shipment either in the form of livestock or in 
the form of meat must have the same demand for trans- 
portation, This follows because the end product is 
identical and the price is identical, and hence thé 
demand for transport will be identical. If the demand 
for transport is the same, the value of service to the 
total shipment -- which may be either in the form of meat 
or livestock -- must be the same, 

This example makes it clear that Mr, Evans! talk 
of violating the value of service principle is absurd, 

At page 23357 Mr. Evans, speaking about the 

Hormel Case, said: 

"In that case they made the westbound 

relation between meat and livestock the 
same as the eastbound relationship, and they 


had previously in some case fixed the eastbound 
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relationship, but as far as I know --" 
And these are the important words, 
i sShthene-hastpever been acceptance of 
this weight lost in process principle of 
relationships," 
The rest of the quotation was not germane; that was a 
typist's error in quoting that part of what Mr, Evans said, 
I conclude that quotation at the end of "relationships" 
and strike out the balance of 2b 
I refer the Commission to the following passage 
from page 57 of the Hormel Case; 
"The assailed rates do not permit 
free movement of meats from the midwest to 
the Pacific coast, In the case of the pro- 
ducts of hogs this is gue almost wholly to the 
fact that the rates on meats are excessive as 
compared to those on the live animals," 
It is obvious that the rates could only be 
"excessive" because of the relationship between the weight 
of the hog and the weight of the product from that hog or, 


in Mr, Evans' terms, because of "the weight lost in process", 


(Page 24477 follows) 
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The Canadian Pacific has characterized our 
proposal as impractical, If the action of the Inter- 
state Commerce Commission is impractical -- if the 
Interstate Commerce Commission has ignored the recognized 
principles of rate-making -- if the actions of the 
Interstate Commerce Commission have resulted in a great 
disturbance to existing industry in the United States, 
then perhaps the Canadian Pacific is correct, But if 
these things have not happened in the United States -- 
and the Canadian Pacific hag led no evidence to the con- 
trary -- then it is absurd to argue that the adoption 
of our proposal,a proposal which conforms to the prac- 
tice of the Interstate Commerce Commission, will have 
these or any ill effects. 

I now pass to developmental rates, I should 
say, perhaps apologetically, that this is a small point, 
but I am bringing it to the Commission's attention for a 


particular purpose which will be observed as I proceed, 
DEVELOPMENTAL RATES 
ene Atestclintmath bone iE ii 


At page 23712 Mr, Sinclair, in referring to 
our proposed amendment 329A ss, (3) regarding Develop- 
mental Rates, said: 

"I say that the result of Alberta's 

amendment can be summed up in this way: 
What Alberta is asking is that by statute 
preferential rates should be given, Now, 
the position of Canadian Pacific is this, 
that we must have Compensatory rates from 
the outset," 

I regard this statement as perhaps the classic 
example of facing two wayS in order to oppose, at any 


cost, a suggestion that does not originate with the 
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Canadian Pacific, As to the added confusion of the issue 
introduced by Mr, Sinclair's immediate reference to the 
Compensatory nature of rates, I made it quite clear in 
the course of my argument that developmental rates were 

to be subject to the same conditions as all other rates 

as régards their Compensatory nature, 

Our Section 329A, ss, (3), was put in to allow 
the railways to make departures from equalization beyond 
those dealt with in the preceding subsections of 3294, 

The language is "may" and not "shall", How this can be 
twisted by Mr, Sinclair to become a "statutory preferential 
rate" 418 incomprehensible. | 

One might as well Say that all competitive rates 
are statutory rates because the statute permits them at 
the discretion of the railways, Furthermore, the pur- 
pose of the section is Clearly stated as being that 
"of assisting industry or of developing traffic which 
otherwise might not exist", As 1f the Canadian Pacific 
has not been pleading this very cause -- that equalization 
Should not restrict its freedom to make rates to move the 
traffic! Does Canadian Pacific now say that existing 
rates put in on the railway's own initiative to move 
traffic are preferential rates? 

On the one hand we have a strong plea for the 
allowance of exceptions to equalization, But when some 
Concession is made to that plea, then we find such 


exceptions stigmatized as preferential rates, 
LONG AND SHORT HAUL 
al Sata enh tert 


Ls Mr, Evans sounded the keynote of the Canadian 
Pacific theme on the Long and Short Haul Rule when he 


Said at page 23207; 
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"I content myself with the submission 
that no change in legisletion is necessary 
to provide for any remedy which may reason- 
ably be necessary in the event of any hard- 
ship being experienced," 

I will address my Reply almost wholly to the 
attack made upon our subsection 28 As I proceed it will 
of course become quite obvious what I am speaking of, my 
lord, but to bring it back to the Commission, our sub- 
section 1 set up the machinery which required the railway 
to go to the Board for authority to commit long and short 
haul discrimination, As the Commission will recall, 
they must prove there is Competition, they must prove 
that the toll at the competitive point is not lower than 
necessary to meet the competition, and they must prove 
that the toll at the competitive point is such as to 
warrant a reasonable expectation that there will not be 
collateral losses, and so on. The section is 314A, I 
was just reviewing it in a word, It is the second sub- 
section which has caused all the alarm, all the attack and 
all the invective, but of course that goes along with it, 

MR, SINCLAIR: The understanding, too. 

MR, FRAWLEY; I am afraid, Mr, Covert, I will 
have to leave Mr, Sinclair in your hands regarding these 
interruptions, 

MR, SINCLAIR: I am just doing what Mr, Frawley 
did during my argument. 

MR, FRAWLEY: This is reply. I know of no 
right to sur-rebuttal, 

As we might expect, Mr, Evans concludes that 
the adoption of our subsection 2 will result in "a break- 
down in the entire rate structure" foe oa1T) or, alter- 


nately, he says it will produce "chaos" (p. 23218), Of 
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Ouygo - Mr, Frawley 


course, neither of these things will happen and in my 
Submission our amendment is entirely practical and 
workable, 

The experience in the United States is an 
obvious and a direct answer to Mr, Evans' contentions, 
In the United States they have gone much further than 
we have suggested and, far from producing "chaos" or 
“preakdown", the United States practice has produced a 
host of satisfied railway customers and, I venture to 
Suggest, satisfied railways, I say the railways are 
Satisfied for two reasons, 

THE CHAIRMAN: In the United States do they 
use the same language you use here? 

MR, FRAWLEY; I think I can say almost identical 
in connection with subsection 1. 

THE CHAIRMAN: Because in respect to that 
language I called your attention to something the other 
day which I will call your attention to again. In that 
Subsectinn 2 you say “any toll", Remember this toll is 
one from Toronto to Vancouver. 

MR, FRAWLEY: For the like description of 
goods, and so on, yes, my lord, any toll, 

THE CHAIRMAN; "Shall at all times be just 
and reasonable", 

MR. FRAWLEY; At all times be just and reasonable, 

THE CHAIRMAN; That is within the meaning of 
Section 325 of the Act. A just and reasonable toll is 
one which is just and reasonable to the carfier and to 
the shipper, 

MR. FRAWLEY: Oh, yes, my lord, 

THE CHAIRMAN: That toll goes from Toronto to 
Vancouver, It is reasonable to the Shipper because it 


is low. The shipper is not Complaining about it; he 
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wants it, The railway is not complaining about it, 
Although it is low they want it too, What you really 
have in mind is that the existence of that toll makes 
the toll which the Shipper from Toronto to Calgary pays 
unjust and unreasonable because it becomes too high by 
comparison, I call your attention to that. In my 
opinion that is how your language will be construed, 
Because you put it that way your language will be con- 
strued that the justness and reasonableness of the toll 
means the toll from Toronto to Vancouver, 

MR, FRAWLEY: May I take you to the section? 

THE CHAIRMAN; And that toll is just and 
reasonable to the railway. 

MR, FRAWLEY: Yes, 

THE CHAIRMAN; And just and reasonable to the 
shipper, 

MR. FRAWLEY: Yes, May I take you to the 
section, It is really the toll to the intermediate 
points to which this section is directed, 

THE CHAIRMAN: JI know but you do not say that, 

MR, FRAWLEY; Yeo, \iawidi resd tr 

"Any toll which for the like description 

of goods or for passengers carried in the same 
direction over the same line or route is greater 
for a shorter than for a longer distance within 
which such shorter distance is included" -- 
"Is greater" -- that is the toll to Calgary. 
"-- shall at all times be just and reasonable" - 
The rate to Calgary, 
" -- when compared to the toll for the longer 
distance," 


That is the toll to Vancouver, I only call your 
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attention to that because I think it must be read very 
exactly, 
THE CHAIRMAN: Where do you say that? 
MR, FRAWLEY: In my subsection (2), 
THE CHAIRMAN; You say; 
"Any toll which for the like description 
of goods or for passengers carried in the same 
direction over the same line or route is 
greater for a shorter than for a longer distance 
within which such shorter distance is included 
Shall at all times be just and reasonable when 
compared to the toll" -- 
Oh, yes, 
MR, FRAWLEY: I am not directing myself to the 
rate to Vancouver, I am directing myself to my rate, 
and with respect I think that puts a little different 


complexion on it, 


(Page 24787 follows) 
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THE CHAIRMAN: [I see; it is reversed. 

MR FRAWLEY: Yes, my lord. 

THE CHAIRMAN: But even at that you still have 
this to take into consideration, that you would in the 
first place say that in itself it is prima facie just and 
re sonable 

MR FRAWLEY: I would say that it is first--- 

THE CHAIRMAN: Prima facie just and reasonable. 

MR FRAWLEY; No, my lord, I do not say that. 

THE CHAIRMAN: I mean, Supposing you leave out 
of considcration the Toronto-Vancouver rate. 

MR FRAWLEY: Yes, leave that out for the moment, 
my Lord. 

THE CHAIRMAN: Then you would say the Toronto- 
Calgary rate by itself is just and reasonable. 

MR FRAWLEY: Well, thc Board must find that it 
is just and reasonable. 

THE CHAIRMAN; Well, haven't they found it? 
Thess: fi xeden H. 

MR FRAWLEY: No, my lord; you see--- 

THE CHAIRMAN: The rate which is charged to the 
shipper from Toronto to Calgary is not more then the Board 
allows; it is less than that. 

MR FRAWLEY: The rate from Toronto to--- 

THE CHAIRMAN: To ‘Calgary. 

MR FRAWLEY: To Calgary, is--- 

THE CHAIRMAN: Less than the Board allows. 

MR FRAWLEY: You mean less than the standard 
maximum, sir? Yes. 

THE CHAIRMAN: Now, the Board fixes nothing but 
just and reasonable rates, prima facie, I would say -- 
prima facie, and I think that is admitted; the rates you 


find fixed by the Board are just and reasonable. Now, they 
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are subject to attack, of course. 

MR FRAWLEY; My lord, might I associate myself 
there with what I think Mr, Barry put to you one day? [ 
think your lordship directed the same question to him. 
Frankly, I find it very difficult to Say that just because 
the rates have been filed, I mean these maximum standard 
class rates, Simply filed ang rubber stamped by the Board, 
they are Just and reasonable. I know that is the Canadian 
Pacific's position. 

THE CHAIRMAN: Is it fair to use the word "rubber 
stamp "9 

MR FRAWLEY; Oh, yes, my lord, I Say it is fair. 
They Simply present a Scale of rates to the Board, maximum 
rates, which are only to be used for two per cent of the 
Urattic, 

THE CHAIRMAN: Pardon mé a moment. You talk of 
the standard rates? 

MR FRAWLEY: ‘ee, Leam talking of the standard 
rates; and the Canadian Pecific Say to the Royal Commission, 
"Those are Just and reasonable." [ do not accept that, 
with great respect, because, as Mr. Barry I thought very 
Properly said... 

THE CHAIRMAN: Have we not to conclude that prima 
facie -- I do not §°0 any further than that -- they must be 
just and reasonable, because it is the Board's duty to fix 
and maintain just and reasonable rates? 

MR FRAWLEY; Well, my lord, I do not want to reach 
out for odd expressions, but they may be potentially just 
and reasonable, Something of that sort, because they carry 
no traffic, because ag Soon as they began to carry trarfic-=— 

THE CHAIRMAN: You Say they carryno traffic, but 
then the traffic igs carried at even lesser tolls. 


MR FRAWLEY: Yes, my lord; that is all, my lord. 
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I simply mean that ag long as those rates do not carry 
traffic, I think it is a rather impractical thing to say 
they are just and reasonable. 

THE CHAIRMAN: The point is this: What would you 
Say about the rates between Toronto and Calgary, leaving 
out of question entirely the rates from Toronto to Van- 
couver? 

MR FRAWLEY: Leaving out the rates entirely from 
Toronto to Vancouver? I say that they are too high, my 
lord. I saysthat they are far too high compared mileage- 
wisc--- 

THE CHAIRMAN: You are comparing them to Vancouver 
again, are you? 

MR FRAWLEY: No; comparing them with rates, my 
lord, Similarly to Saint John, comparing them, my lord, for 
instance, with the rate from Racine, Wisconsin, to Saint 
John, New Brunswick, or some Similar mileage, and they are 
far, far greater. 

THE CHAIRMAN: you say they are too high. 

MR FRAWLEY: They are too high, my lord. 

THE CHAIRMAN: You are for equalization of rates. 

MR FRAWLEY; Yes, I am for equalization of rates. 

THE CHAIRMAN: Still, there they are from Toronto 
to Calgary. 

MR FRAWLEY: Yes, there they are. 

THE CHAIRMAN: They are not being attacked until 
the railway puts in a competitive rate to Vancouver. 

MR FRAWLEY: Oh, well, that is the principal reason 
for the attack. 

THE CHAIRMAN; Well, then, you see, I think it 
would have to be--- 


MR FRAWLEY; Perhaps, my lord, I should say that 
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THE CHAIRMAN: Your complaint is not against the 
rate from Toronto to Calgary.in itself; it only arises 
when you compare that rate to the rate from Toronto to 
Vancouver. 

MR FRAWLEY: My lord, no. In fairness to my 
casc, I think I must always point out that these rates 
have been going up and up and up by the use of this 
vicious horizontal percentage increase until now--- 

THE CHAIRMAN: Well, that is a different question. 

MR FRAWLEY: Well, except that they now have 
reached a stage, my lord, where they are $2.77 to move a 
hundred pounds of--- 

THE CHAIRMAN: I am not Saying that they would be 
found just and reasonable upon inquiry; I am not saying 
that, but here you do not attack them except in relation 
to the. rates--- 

MR FRAWLEY: In the statute, I do, sir. 

THE CHAIRMAN: And you seem to make that a 
ground of reasonableness and as a comparison between the 
two. 

MR FRAWLEY: Yes, my lord, 4 this statute, that 
is what I do. I set up a requirement that the reagson- 
ableness to Calgary must be compared with the reasonableness 
to Vancouver. 

THE CHAIRMAN: Then the answer to that is, well, 
the rate to Vancouver is 4 competitive rate. 

MR FRAWLEY: That is the answer that has been 
given, of course. TI have something to say about thats I 
have quite a lot to Say about that as I develop my argument. 

THE CHAIRMAN: I am just warning you about the 
language of your amendment. 

MR FRAWLEY: I am glad your lordship brought it 


to my attention, because I do want your lordship to under- 
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stand that I am directing this to my rate, not to the 
Vancouver rate. 
THE CHAIRMAN: Yes, I see that. 
MR FRAWLEY: I say the railways are satisfied 
for two reagons; 
lig As Dr. Locklin has pointed out: in the 
last 20 years there has not been a serious 
attempt by the railways to get fourth section 
relief on transcontinental traf Tre 9. 21818; 
eae I am convinced that the American roads have 
learned something which hag ag yet escaped our 
friends of the Canadian Pata ries. It is thra-. 
The American roads found that a pods oyv.or maine 
taining high rates at non-competitive points 
when compared to competitive points very effect- 


ively stifled development in the non-competitive 


areas and rae oes competitive areas. At the 

competitive points the railways were in the 

anomalous position of granting low rates to get 
only part of the traffic whereas had they per- 

Suaded - with reasonable rates - the establishment 

of industry at the non-competitive points, they 

would get all the traffic. 

I do not suggest that the United States Railways 
learned this lesson without instruction from the Interstate 
Commerce Commission. Even the casual observer cannot fail 
to be impressed by the development during the past twenty 
years in the so-called Inter-Mountain region - in Utah, 
Washington, Idaho and other states in that area. And there 
cannot be the slightest Question concerning the important 
part played in thet development by the freight rate struc- 
ture which grew up under the FourthSection of the Interstate 


Commerce Act. 
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I would just like to Stop there to say, my lord, 
that we sent our people there and we talked to people in 
Salt Lake City and in Spokane, and, if I might suggest it, 
it might be a useful enterprise if the Commission's re- 
Scareh staff went therc and talked to those people, so 
there would be no misapprehension as to the importance 
and the essential quality of the removal of long and short 
haul discrimination and the part that it played in the 
building up of that So-called Inter-Mountain Region, 

THE CHAIRMAN: Did it lower rates to the inter- 
mediate points? 

MR FRAWLEY: You, uv ldtar my lord. 

LG is" quite understandable to me why an 
industrialist will gO to Vancouver instead of Calgary. 

In Vancouver he knows that he can always temper railway 
logic with the threat Of a beat. Tn C-lgary - under 
present conditions - he can be equally sure that he will 
have to accept not only his own share of railway costs but 
also © part of the share of persons at competitive poinss 
whose contributions to overhead are very slight. 

The Commission has no doubt been struck by the 
fact that long and short haul discrimination appears to be 
a major problem only in Western Canada. 

There are two reasons for the absence of similar 
complaints in Eastern Canada: 

(a) In the first place the whole area from Sudbury 
to Windsor to Montreal is one rate blanket on trans- 
continental traffic. The very material difference in 
the competitive conditions between the hundreds of 
stations in this huge area, and indeed the complete 
absence of competition in many instances, has not had a 
Sclective effect on the rates which are published to 


Vancouver. 
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It is only upon the proposition that it is valid 
to compare the reasonableness of the rate from Van- 
couver to Sudbury, 2 non-competitive point, with the 
rate from Vencouver to Montreal, a competitive point, 
that the creation of the Eastern Canadian rate 
blanket has been or ean be justified. Giving Sudbury 
the same rate ag Montreal has not resulted in any 
demand - successful or otherwise - by Sudbury to have 
its rate scaled for distance on the basis of the 
Montreal mileage, although the difference in mileage 
is 447 miles. Canadian Pacific have professed to see 
a great ane ee in our proposal in the event that the 
intermediate rate was lowered nearer to or to the 
competitive rate. The experience in Eastern Canada 


Shows their fears to be completely false. 


(Page 24494 Follows) 
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(b) In the second place I wish to direct 
the attention of the Commission to the Inter- 
national Rates Case 1909 (the case itself was 
in 1907) Sessional Paper 20C Vol. 43 No, i3 
p. 5. There we find that the Town Tariff 
Structure in Eastern Canada was prescribed 
by the Board for the express purpose of re- 
moving long-and-short-haul discrimination. 

In that case the Board accepted the lower 
rates from United States Border gateways to 
Montreal, for example, as a measure of the 
reasonableness of rates to or from inter- 
mediate points such as Brantford, for example, 

I want to further interpolate at this point that 
that case also established the Town Tariffs and thereby 
the rates to points other than intermediate points were 
Similarly affected. I refer to rates to points like Owen 
Sound which is not intermediate between Detroit and 
Montreal: they were affected by the competitive situation 
existing between Detroit and Montreal. 

Now, my lord, this was in 1907, and Ontario 
had its long-and short-haul problem solved in L907." | In 
1950 Calgary and Edmonton are paying on canned goods 
197% of the Vancouver rate. I say to the Commission 
with every respect, to the Commission, to the railways, 
and everybody else, but I say to the Commission that on 
any sort of basis that sort of thing is not good enough. 
I say that the Railway Board and the railways themselves 
must share the responsibility for the fact that from 1907 
when the Ontario situation was cleaned up, there has been 
nothing at all from the Board of Railway Commissioners 
except these words of Chief Commissioner McKeown the our 


case was not very impressive. I will have just something 
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else to say but I call your lordship's attention to the 
kind of approach that was made to the case. 

That was in the Rates dase which my friends, 
the railways, have quoted with exultation and have put 
into their Brief, that is the General Freight Rates Investi- 
gation. It is reported in 1933 C.R.C. commencing on page 
127, and the paragraph -- I think I can go so far as to 
Say the two paragraphs -- devoted by Chief Commissioner 
McKeown to our long-and-short-haul grievance appears 
at page 136, He is talking there about the effect on 
the distributors and he says that they were not very 
impressive. I think out of both Mr. Evans! ‘mouth 
and Mr. Sinclair's mouth we have heard: "The Board did 
not think they were very impressive," Well; my-lord, I 
want to call your attention a page or two later in this 
reply of mine to two sets of rates which will come into 
force on the sixteenth day of this month and then ask 


whether or not they are impressive, 


LL; At p. 23697 Mr. Sinclair also alleges that 
whereas our subsection 1 is the equivalent in principle 
of the United States legislation our Subsection 2 intro- 
duces an entirely new principle. This 18 incorrect. TI 
refer the Commission to Sections 1 and 3 of the Interstate 
Commerce Act and particularly to their application in 
transcontinental cases in the United States. 

MR. SINCLAIR: What sub-section? 

MR. FRAWLEY: I refer particularly to the 
decision in Transcontinental Cases of i922. 74 2.Cat, 
48, and fully discussed by Professor Locklin at pages 
11805-08 of his evidence here. 

At this point I just want to Stop and make one 


further short interpolation and call to this Cemmission's 
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attention to a case which is not in my reply but which 
I will put into the record now so that it may be available 
for further consideration. It is the case of Planters 
Gin and Compress Company vs. Y. & M. V. Railroad Company 
in 1909 reported in 16 I.C.c, 131 at page 133, where the 
Commission stated:- 
"It is well established that water 

competition at a given point may render the 

circumstances Substantially dissimilar and 

Justify a discrimination against points 

where such competition is not controlling, 

It is to be Observed, however, that such 

dissimilarity of circumstances does not 

relieve the carrier altogether from the re- 

Straint of the third section, ' 
The third section of the Act is the one which contains 
the prohibition against undue preference. That case 
was decided in 1909, and it was referred to with approval 
in 1913 I will give the Commission that citation -- 
Texarkana Freight Bureau vs. St. Louis Iron Mountoin 
Railway, 28 I.C.C. 569 at 581. Then I would like to 
refer to a case of Columbian Paper Company vs. 
Norfolk and Western Railway in 1938 FPEPOrted Aly 225-720 ce. 
page 630, and the citation is at page 630. What I 
am citing is merely a reference in that case to a 
case in the Supreme Court of the United States. I will 
read what the Commission said, the majority report of 
the Commission: - 

"In Skinner and Eddy Incorporation vs. 

United States, 249 U.S. 557 at 565, the 

Supreme Court stated that low rates, 

because voluntarily established by the carrier, 


may be accepted by the Commission as evidence 
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that other rates, actual or proposed, for 
comparable service are unreasonably high. ' 

Now, I simply call that to the Commission's 
attention with the respectful Suggestion that it may 
repay study. <A question may arise (I want to be quite 
frank about 1t) a question may arise as to the meaning 
of that word "voluntarily" I read it (and I hope not 
too legalistically) - - 

THE CHAIRMAN: What is its context again? 

MR. FRAWLEY: 'In Skinner and Eddy 

Corporation vs. United States, the Supreme 

Court stated that low rates, because 

voluntarily established by the carrier, may 

be accepted by the Commission as evidence 

that other rates, actual or proposed, for 

comparable Service are unreosonebly 

hich," 
Now, as I wasabout to Say, my lord, I hope it is not 
looking at it too legalistically to say that any rate 
which is not established by force of the compulsion 
of law, statute or regulation - - 

THE CHAIRMAN: I know what you mean. 

MR. FRAWLEY: . Con be established voluntarily, 

THE CHAIRMAN: Was that a long-and-short-haul 


MR. FRAWLEY: Skinner and Eddy, yes, my lord, 
it was. The question of long-and-short-haul came in 
there, yes, because in the dissenting report - - 

THE CHAIRMAN: Always, you see, and from the 
very beginning aboceaine oes concession or admission, 
the answer could be to such a case that the short and 


lower rate is a competitive one. 
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MR. FRAWLEY: Oh, yes, that is always the case, 
and at the moment it is the only rote and I want to 
make it clear, (as I have made it clear many times) that 
all I am asking for is a new set of rules to eliminate 
this negative situation which we have had to put up with 
all through the years and to make the railways go and 
prove something to the Board and not simply assume the 
competition, have the rubber Stamp from the Board, and 
the rate goes in and you wait for the complaint. That 
is the situation today. I say that is doing a grave 
injustice to the people of Alberta and should be removed 


by amendment of the Statute. 
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At page 23680 Mr. Sinclair said:- 

TAG this point I might say that 

increases in the normal rates and the re- 
moval of the Mountain Differential has 
resulted in a combination of the 
Vancouver rate plus the rate back to 
Alberta points making lower charges than 
the single factor rate to Alberta points, 
but this is applicable only in a few 
cases," 

One might get the impression from this state- 
ment and also one at page 23682 that it is only since 
the increases and removal of the Mountain Differential 
that the Vancouver combination has been applicable. 
This is erroneous. For years in Alberta we have had to 
contend with rates to Vancouver which are so low that 
even the 1.c.1., combination to Alberta can be applied. 
pee Transcript p. 21770. 

THE CHAIRMAN: You say there that you have to 
contend with rates to Vancouver. 

MR. FRAWLEY: Yes, we have to contend with 
our distributing areas being invaded even on an hvOehe 
basis. 

THE CHAIRMAN: Are they distributing areas in 
Alberta? 

MR. FRAWLEY: Yes, my lord, 

THE CHAIRMAN: Are they being invaded today? 

MR. FRAWLEY: I am going to give you two instances. 

THE CHAIRMAN: I ask you the question because I 
think we were told the invasion hsd been checked. Perhaps 
that was wrong. 

MR, FRAWLEY: I am going to show what these 


rates do. There are two rates I want to discuss with you, 
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not in much detail, but I am going to make some reference 


to them in a moment. 


«bats Sp At p. 23700 Mr. Sinclair refers to my argu- 
ment where I gave the Commission references to two 
recent American cases which contradicted Mr. Jefferson's 
Suggestion that Sec. 500 of the Transportation Act 

was responsible for the present lack of fourth section 


relief on transcontinental hauls. Mr. Sinclair quoted 


a 1926 case - Reduced Rates on Commodities from Originating 
Territory West of Indiana State Line to Pacific Coast 


Terminals and drew the conclusion that this quotation 
Supported Mr, Jefferson's statement. I submit that Mr. 
Sinclair's conclusion is absurd. The Commission refused 
relief because - 

"It is evident, therefore, that the 

diversion of any substantial tonnage from 

the water lines would have but an in- 

appreciable effect on the net revenues of 

the rail carriers,’ 

(Transcript p. 23701). 

Under those circumstances the condition requiring the 
railway to show an increase in net revenue obviously 
could not be satisfied. That was the basis of the 
Commission's finding -- not any question arising under 
Section 500 of the Transportation Act. 

I recall to your lordship and the Commission 
that one of the requirements in my proposed section and 
in the American section is that the question of collateral 
losses must be negative before relief from the fourth 
section will be granted. 

THE CHAIRMAN: Just a moment, I was reading 
that quotation. It means, doesn't it, that even if the 


railways by the case in question and by a lower rate 
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acquire a substantial tonnage, which otherwise would go by 
water, that the nett effect on their revenue would be in- 
appreciable, 
MR. FRAWLEY: Yes, my submission is that that is 
= oe 

THE CHAIRMAN: You say that would apply to the 
Canadian Pacific in this case too on any tonnage that they 
secure by their present preferential rate or competitive 
rates from Steamships, that that is inappreciable? 
MR. FRAWLEY: Yes, my lord swell, I am simply 
meeting Mr. Sinclair's argument that certainly the case 
he used to answer my argument was quite unfounded. 

Canadian Pacific has done its utmost to show 
that there igs Something unique about the American experience 
and that consequently the lessons there learned cannot be 
applied to Canada. T Say they have completely failed in 
their endeavour and that the American situation stands as an 
instructive and useful demonstration of sound principle 
which can be applied to the Canadian problem. 
cts There is just one further point raised by Mr, 
Sinclair's argument. At page 23708 he said: 

"Mr. Frawley, volume 122, page 21984, stated that 
information given by Mr.Jefferson with respect to 
publishing rates to meet market competition between the 
Canadian railways is Incorrect, and he refers to tolls 
on salt from Lindbergh, Alberta, to Saskatchewan points 
and Canadian Pacific tolls on coal from Southern Alberta 
to Pacific Coast as examples of long and short haul 
departures due to market competition between Canadian 
railways." 

Mr.Sinclair then went on to Say that Mr.Jefferson's 

Statement was quite correct. In fact, he went much further 


than Mr.Jefferson. At page 23704: 
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"Rates are published to meet market 
competition only if the competition 


arises in a foreign country." 


(Page 24503 follows) 
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Mr, Sinclair referred to market competitive 
coal into the Vancouver market (page 23709). 

MR, SINCLAIR: I dia not, 

MR, FRAWLEY: Does Mr, Sinclair regard Vancouver 
Island as a foreign country. 

MR, SINCLAIR: No, 

MR. FRAWLEY, Of course, that was rhetoric on Mr, 
Sinclair's part, just rhetoric; as far as I am concerned, 
the people of Alberta would be interested in less 
rhetoric from Mr, Sinclair and more common: or garden 
variety language on freight from Mr, Jefferson, 

The statement attributed to Mr, Jefferson by 
Mr, Sinclair at page 23708 to the effect that Canadian 
railways do not publish market competitive rates because 
of other Canadian railway competition is also incorrect, 
Its incorrectness plainly appears from Mr. Jefferson's 
evidence at page 16171 where he explained the reason 
for reducing Southern Alberta's coal rates to Vancouver, 

"A. The reason for that decrease in the rates 

on coal from Alberta and Eastern British 

Columbia to the Coast was to place the rates 

on 4 reasonable relationship with the 

rates from points on the Canadian National 

Railways to the Pacific Coast, 

"Q. And hadn't they been in relationship wefore? 
"A. No, sir, 

"Q@. What was your rate prior to that time, do 
you know? 

"A, My recollection is that from Drumheller 

it was around 25 cents per hundred weight, that 
would be $5.00 a ton,” 


"Q. And what was the rate from the closest 


Canadian National similar point? 
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Now this is the answer: 
"A, I do not, recall, but I know it was much 


lower, but the reduction had nothing to 


do with the increase; it was merely made 

to place the mines on the Canadian Pacific 
Railway in a position to reach the Vancouver 
market in competition with mines on the 


Canadian National Railways." 
If long and short haul discrimination can be 


alleviated in the East -- and I have dealt with that -- 

I say it can also be alleviated in the West, Subsection 1 
of our amendment will assure adequate control of the 
violating competitive rates and subsection 2 will assure 
just and reasonable rates to points intermediate to the 
competitive point. 

With the American experience and the Eastern 
Canadian experience as illustrations of what can be 
done, it is absurd to talk about a breakdown of the rate 
structure or chaos, 

Now, my lord, I said I was going to give you 
two examples and I want to do that now. I want to give 
you two examples of rates, I want to give you the rate 
on canned goods and the rate on steel plate as they will 
be on June 16, the 16th of this next month. The rate 
from Toronto to Calgary and Edmonton will be $27.77. 

THE CHAIRMAN; Pardon me a moment, the rate 
from where? 

MR, FRAWLEY: The rate from Toronto to Calgary, 
effective June 16, That has not been announced yet, but 
apparently the railways have agreed that they will come 
into effect on June 16. That means they are giving the 
fifteen days! notice today, probably. The rate on 


canned goods from Toronto to Calgary and Edmonton will be 
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ae tg The rate from Toronto to Vancouver will be 
$1.40. No change, The rate from Vancouver to 
Calgary and Edmonton -- 

THE CHAIRMAN; Pardon me, That was one dollar 
and what? 

MR. FRAWLEY: $1.40, That rate is not being 
increased, The rate from Vancouver, the back haul rate 
from Vancouver to Calgary and Edmonton will be, on June 
L6G, $1.25, You add the Toronto to Vancouver and the 
Vancouver back haul, and you get $2.65. JI dao not think 
it is a time for modest language, You get the amazing 
situation that the back haul rate is 12 cents under the 
published rate to Calgary and Edmonton; or expressed 
percentagewise, the Calgary rate will be 197 per cent 
of the Vancouver rate; that back haul rate of $2.65 
Mr, Jefferson told us, "that 1s the rate you will be 
charged, and only that rate you will be charged." So 
we have, That has been gone over so often that I need 
not repeat it now, 

That is the concession which the railways say 
has been given -- it is not a concession because they 
Say that is the law today. That is left entirely to 
the railways. It just seemed worth while noting in 
passing. That is left to the railway to give that rate, 
When I questioned Mr, Jefferson about that a long time 
age, as I recall it now -- my friends can correct me if 
I am wrong -- he was not able to point to anything in 
the statute or anything in any Board order which required 
him to do it. He said he did it. He said he was 
forced to do it because the shippers could compel him 
to do it, 

THE CHAIRMAN; It might be made statutory. 

MR. FRAWLEY; Yes, it might be made statutory, 
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but I want to say very quickly -- 

THE CHAIRMAN: That would not satisfy you. 

MR, FRAWLEY: Oh, it would really -- it would 
insult us if that were put into the statute, that we in 
Alberta had to stand to have our goods go to Vancouver and 
be hauled back to Calgary and saying you are satisfied, 
Let me come to steel plate; it is even worse, Steel 
plate from Toronto to Calgary as it will be on June 16 
is $2.60. 

THE CHAIRMAN: Pardon me a moment; steel ae 
you say? 

MR. FRAWLEY: Steel plate, Toronto to Calgary or 
Edmonton. I do not know why I am always saying Calgary. 
That is $2.60. Toronto to Vancouver, $1.10; no change, 
I put that in parenthesis, No increase in that rate, 
Then Vancouver to Calgary, the back haul rate, $1.04, 

THE CHAIRMAN; Pardon me, Vancouver to Getlgus , 
how much? 

MR, FRAWLEY: $1,04, Might I be pardoned and 
allowed to just stop there and look at those two rates, 

COMMISSIONER INNIS: Is that no change? 

MR, FRAWLEY; Oh, no. That is an increase, 

THE CHAIRMAN; That is Vancouver to Calgary? 

MR, FRAWLEY: vo that is an increase, Let 
us look at those two rates, Toronto to Vancouver -- I 
do not know what the mileage is, It is commonly called 
three thousand miles, but I do not know whether it is that 
much or not. The rate is $1.10, From Vancouver to 
Calgary, even with the mountain differential eliminated, 
tons LA, You add the Toronto to Vancouver and the 
Vancouver to Calgary, the back haul, and you get $2,14, 
46 cents of a differential there between the backhaul 


rate and the published rate to Calgary; or if you want it 
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percentagewise, because it is certainly impressive, 
the Calgary rate 18s ~~ 235% of the Vancouver rate, 

Now, my lord, I just want to say a few words 
about -- 

THE CHAIRMAN; Before you pass on from that, can 
you give us the present rate from Toronto to Calgary, for 
instance? 

MR, FRAWLEY; I am sorry, my lord, I cannot off- 
hand; it would be just four point some per cent less, 
because it is the rate that is going in; it was authorized 
just the other day. 

I now call attention briefly and without referring 
again to the paragraph, to sy Ee Commissioner of tine 
Board of Railway Commissioners said in 1927, when he said 
there was some complaint, but the complaints were not 
very impressive, Now, the Canadian Pacific Railway, 

Somewhat parrot-like, picks up that expression 
and our case is not any more impressive to the Canadian 
Pacific today than it was to Chief Justice McKeown in 
Hels is Since 1927, with that feeble statute there, what 
has the Board of Transport Commissioners done about this 
long and short haul? Nothing. I want to call your 
attention to the rather peculiar language of this section, 
We have had it read many times, and I want to read it once 
more this morning. Subsection (5) of Section 314 
reads as follows: 

"The Board shall not approve or allow any 

toll, which for the like description of goods, 

or for passengers carried under substantially 

Similar circumstances and conditions in the same 
direction over the same line or route is greater 

for a shorter than for a longer distance, within which 


such shorter distance is included --" 
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And that is the rate to Calgary. 
"-- unless the Board is satisfied that, owing 
to competition, it is expedient to allow such 
tolls," 

That is the tolls of Calgary. I apply it to these par- 

ticular tolls, 

THE CHAIRMAN; Pardon me, that is section 314, 
you say? 

MR, FRAWLEY: Section 314, subsection (5). I 
say that the Board today, through a negative policy, 
through an almost supine policy, are today satisfied, -- 
well, it is hard even to say they are satisfied because 
they do nothing, It is hard to say whether they are 
satisfied or not. They are now permitting, if you like, 
and are authorizing, as they did authorize last week, a 
rate of $2.60 to Calgary on steel plate and at the same 
time they are authorizing or rather permitting a rate of 
$1.10 to Vancouver, Let us forget about the rate of 
$1.10. I say that the Board today should not allow that 
rate of $2.60 to be maintained for steel plate to 
Canada or a rate of $2.77 on canned goods to Calgary. 

I say that under the section as it is, feeble as it is, 

that the Board cannot say that it is expedient to allow 

a rate of $2.77. Why is it expedient? It is expedient 

to allow a rate of $2.77 to Calgary, why? Owing to 

competition, Owing to competition it is expedient. 

They mean of course the competition to Vancouver. All 

right, let them allow a rate of $1.10 to Vancouver. 

The railways have put that in. Why is it expedient to 

allow $2.77 to Calgary? I say it is shocking. I say 

that rate should be disallowed, The high rate to Calgary 

Should be disallowed. Let us look at the United States 


situation, 
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THE CHAIRMAN; And to all other intervening 
points as well? 

MR, FRAWLEY: Of course, If you look at aS 
I do not know what it is, but you would find the rate 
to Regina would be -- it is $2.77 to Calgary; I think it 
might be $2.55 or $2.66, I am only guessing. 

THE CHAIRMAN, From a revenue point of view, 
where would the railways go? 

MR, FRAWLEY: To a general rate level, I want 
to make my position clear about that. The Province of 
Alberta are not asking for charity from the Canadian 
Pacific Railway, I have never said that the railways 
can do all this under their own steam, It..18.no part.of 
my case to say that the railways must do this at their 
own expense, The amazing attitude that we have had here 
from the Canadian Pacific seems to come from that. They 
say, ‘Mr, Frawley is invading our revenue,” I am doing 
no such thing, I want my injustices cured, Then if it 
costs something, get it out of the general rate level, 

We got the mountain differential removed because it was 
an injustice, It probably cost the railway something. 

I am sure it did cost them something. It is coming out 
of the general rate level. I am glad to have the oppor- 
tunity to make that position clear, because I did not make 
it clear in my argument in chief, I want to make the 
position of Alberta clear, We are not asking for charity, 
and I will say something about that in my final word about 
Subsidies, We can pay our way in Alberta, We have 
heard a lot about our great wealth, but that is all -- 

to use what is certainly an unparliamentary expression -- 
eyewash so far as this cCommission is concerned, It is 
nothing at all, It has nothing to do with the vicious 
freight rate structure. We want to pay our way in 


Alberta but we want our injustices removed, Then let 
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the Canadian Pacific Railway obtain whatever revenues they 
need; and I am not suggesting that they will lose any 
revenue, I say that putting in these lower rates to 
Calgary and Edmonton will build up Alberta's industry 
and in the end the benefitswill be great and far-reaching, 

Let me now come to what I was going to say 
about Salt Lake and Spokane, It was because Salt Lake 
and Spokane would not stand for that sort of thing that I 
have just now called the Commission's attention to that 
they are in the position they are in today. They would 
not stand for it, not yesterday or today, but years ago, 
Two generations ago they said, "Enough of that," and so 
Congress in the United States and the Interstate Commerce 
Commission changed that, But with the negative Board 
of Railway Commissioners and the short-sighted railways 
and the feeble legislation, it has continued until 1950, 
until this Royal Commission has been asked to sit on the 
Question, I say they got redress, and will anyone in 
Utah, Idaho or Montana have any doubt about the good 
effect of removing that discrimination in that country? 

THE CHAIRMAN; Would the equalization you have 
in mind make the rate from Toronto to Calgary lower 
than the rate from Toronto to Vancouver? 

MR, FRAWLEY: Not necessarily, no. That is 
another fear that was expressed and it is an argument 


in terrorem, 


THE CHAIRMAN; How would you make the exception? 
How would you justify an exception? 

MR, FRAWLEY: I do not quite understand. LE 
would not be lower, 

THE CHAIRMAN: I asked you whether the equaliza- 
tion that you have in mind, the new structure you have in 


mind, would make the rate from Toronto to Calgary lower 
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than the rate from Toronto to Vancouver, What would you 
do about Toronto to Vancouver? 

MR. FRAWLEY: Do whatever the competition and 
whatever the Board would permit after a case had been 
made out under my new scheme; put in whatever rate is 
there, But then, before the case is completed, the Board 
Should look at the rate to intermediate points and say, 
"Is that rate just and reasonable compared to the rate 
which we have just permitted either to Vancouver --" 

THE CHAIRMAN; What would be your measure unless 
it was equality? They would have to say the rate to 
Calgary must be lower, 

MR, FRAWLEY: No, I think it is a matter of 
degree, 

THE CHAIRMAN: That may be. 

MR, FRAWLEY: It is a matter of degree, They 
may say, "Well, 197% shocks the conscience, but 102% does 
not,” 

THE CHAIRMAN: It has not shocked their con- 
science so far, 

MR, FRAWLEY: No, because they have not any 
conscience, perhaps I should say you cannot shock what is 
not there, 

THE CHAIRMAN; What is to prevent them from 
doing exactly what they are doing here? 

MR, FRAWLEY; Under my scheme? 

THE CHAIRMAN; Yes, 

MR, FRAWLEY: I would take a chance on that, 

THE CHAIRMAN; You would take a chance on that? 

MR, FRAWLEY; wore I would take a chance on that, 
Give me a new set of rules, and I will play the game and 
be satisfied with the consequences, 
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THE CHAIRMAN: You do not want anything more 
specific than that? | 

MR, FRAWLEY: If I get this new Section written 
into the Railway Act I ama the people I represent will be 
quite satisfied to see how things run along under the new 
Piles. 0 vAshtt rts now it is impossible; it is a straitjacket, 
If you give us new sets of rules, just as they have given 
the Americans, then we will have some chaos but no more 
than they have in the United States. 

THE CHAIRMAN; Is this the United States language 
that is in your amendment? 

MR, FRAWLEY: Not in section 2, my lord, 

THE CHAIRMAN; I did not think so because I think 
they must have done Something more explicit in the United 
States than that, 

MR, FRAWLEY: All they said was -- perhaps it is 
less explicit, 

THE CHAIRMAN: You are sending it right back to 
the Board and asking the Board whether it is just and 
reasonable to grant $1,10 to Vancouver when they are impos- 
ing $2 on Calgary, 

MR, FRAWLEY: I turn it around, my lord. 18 it 
just and reasonable to award us $2.77 -- 

THE CHAIRMAN; I apprehend that you have the same 
answer today, it is justified by competition, 

MR, FRAWLEY; They would have to prove these 
other things, and if they did that and there were good 
reasons for it -- 

THE CHAIRMAN; There are good resons but under 
these terms whether the reasons are good or bad -- 

MR. FRAWLEY: As I said when I was arguing in 
chief this figure of 235% shocks the conscience, 

THE CHAIRMAN: Perhaps it does, I amnot saying it 
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does not, If you want to know I am impressed my Self, 
However, that does not settle the legal consequences of 
your amendment, 

MR, FRAWLEY: Aj] iv sagot ge. 

THE CHAIRMAN: You Still have to go to the Board 
and shock their conscience, 

MR, FRAWLEY: Perhaps I can explain it by taking 
‘nother example, Suppose it was $2.77 and $1.40, Suppose 
it was $1.70 and $1.40, ‘the Board would say, "We think 
that is a reasonable rate," 

THE CHAIRMAN: Why is it reasonable to carry 
620 miles farther for less? 

MR, FRAWLEY: If the railway made out a case that 
there was Competition and that there was no dangerof 
Collateral losses -- 

THE CHAIRMAN: Ag soon as they make out a case 
they must say what sort of rate they will hae to charge to 
meet the competition, 

. MR, FRAWLEY: of course, my lord, when I say that 
$1.40 to Vancouver and $1.70 to Calgary would look 
reasonable I am not committing myself to that because I 
agree with your lordship that at first blush there should 
be equality as in the United States, There should be no 
Violation as there is today. 

THE CHAIRMAN: Will you not agree with me as to 
what I said? 

MR, FRAWLEY: I am struck with your lordship's 
Suggestion, That is all T mean, my lord, 

THE CHAIRMAN; I really do not see that, I under-~ 
stand your purpose and I understand what you have in view, 
Nevertheless it Seems to me this amendment Simply leaves it 
all over again to the Board to say just as they are doing 
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MR, FRAWLEY: Let us look at the alternative, 

THE CHAIRMAN; You have the same figures and you 
have the same consciences to appeal to, 

MR. FRAWLEY; Let us look at the alternative. 

If I came in with an emendment and asked for rigid pro- 
hibition, and in so many words said it shall never be 

proper to charge more for a longe@ distance than for 4 shorter 
distance and stopped there I think that would be too rigid. 

I think that there is some -- credit is not the right word, 
but I think it indicates that we want to be reasonable 

when we Simply turn to the American experience, 

THE CHAIRMAN; Let me ask you this because it 

has important practical consequences, Suppose as a 
result of what you want to have done that the railways had 
to give up the traffic to Vancouver to the steamships, 
Then what? 

MR, FRAWLEY; If they had to give it up -- 

THE CHAIRMAN, I mean they had to put in rates 
So high that they would lose the traffic, Suppose that 
happened, Then what would you do? 

MR, FRAWLEY; I say you cannot jnstify an in- 
justice against one section of the country, 

THE CHAIRMAN: What would be the position of 
Calgary and Edmonton? 

MR, FRAWLEY: My lord, if it meant such a decline 
in revenues that they had to seek further general per- 
centage increases that might have to be the consequence, 

THE CHAIRMAN: I am asking you about competition 
with Calgary and Edmonton being transferred to the ships 
bringing the gocds into Vancouver at a very low rate, as 
Mr, Brazier showed us the other day. You are talking of 
invasion of territory, 


MR. FRAWLEY: Yes, 
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THE CHAIRMAN: Would you be any better off? 

MR, FRAWLEY: If all the goods came in by ship 
and our territory was invaded by them we are not, no, 

We are not invaded by a statute, We are not invaded by 
an unjust statute like we are now, 

THE CHAIRMAN: You mean you would -welcome these 
invaders? 

MR, FRAWLEY: We would not welcome them, However, 
we would have to put up with them, We will fight our way 
in Alberta, We always have, but we do not want 
straitjacket legislation ana Short-sighted indifferent 
railways, 

THE CHAIRMAN: TI am trying to find out what the 
practical position would be, Suppose that some territory 
which you say ought to be yours is invaded by distributors 
from Vancouver who get low sea rates instead of the low 
railway rates they are getting today. Would ya be any 
better off? 

MR, FRAWLEY: Those distributors would be no better 
off, and there is nothing they could do about it, The goods 
would come into Vancouver harbour and be distributed right 
through Edmonton and Calgary, and for all I know it might 
make a complete bouleversement in the economy of Alberta, 

THE CHAIRMAN; You do not mind that? 

MR, FRAWLEY: I could not do anything about it, 
These ships come across the sea, 

THE CHAIRMAN: In that case the railways would 
be minus so much revenue and they would have to find it 
elsewhere, 

MR, FRAWLEY: Yes, and it comes back to what I 
said before, They can take it out of general increases 
in the rate level, I have one concluding word on the 


question of subsidy, and I have a particular purpose in 
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dealing with that, 
ALBERTA'S POSITION REGARDING SUBSIDY 
Sore eee ee UAL NG DUBOLUY 


At page 23236, Volume 130, Mr, Evans said: 
"Alberta did not ask for subsidies in 

its Brief or through its witnesses, but Mr, 

Frawley, in his argument at p. 21826 has 

joined the ranks of the subsidy seekers," 

THE CHAIRMAN: Who has? 

MR, FRAWEEY; Mr, Frawley has joined theranks 
of the subsidy seekers, says Mr, Evans, 

I have not only the right but the duty to make 
the position of my clients clear, 

Alberta has not asked for a subsidy on the 
existing level of rates, 

Likewise, Alberta does not seek to avoid paying 
its share of even higher rates, provided that other parts 
of Caneda are bearing their fair share, and also provided 
that the injustices which bear upon Alberta have been 
removed from the rate structure, But if competitive 
rates are not able to bear additional increases pari 
passu with non-competitive rates, then these objectionable 
consequences will follows 

(41;) In effect, Central Canada will largely 

escape any burden of increases, a result 

which will - enhance both the financial 

and economic advantages of that part of the 

country. 

(2) It would be a clear indication that rail 

costs were being pushed upwards out of line 

with other costs in the country - and Alberta 

is not willing to support an abnormally 

high rate of railway costs within Alberta - 


much less within Central Canada, 
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Mr, Frawley 

I can now add to the foregoing by edvising the 
Commission of what is pretty well general knowledge thanks 
to Mr, Evans' statement, that none of the increase 
ordered by the Transport Board by its Order No. 74512 
dated 25th May 1950 will be put upon the competitive rates -- 
not one iota of it, This bears out completely the 
position which I have taken in connection with the crisis 
which has now actually arrived in Canada's transportation 
problem, 

I now want to call attention to Something that 
is just around the corner, Your lordship will know from 
the public press that a report has been submitted to the 
Minister of Labour in connection with the wage award, 
and your lordship and the Commissioners will also know 
that the railways have announced publicly that they are 
willing to implement the minority report, and that the 
minority report will call for an expenditure of about 
$19,224,560 for both railways, 

THE CHAIRMAN: You say the minority report? 

MR, FRAWLEY: The majority report, I am very 
sorry. I have had a few calculations made, and this is 
how it works out, The increase granted last week by the 
Board from 16% to 20%, which was equivalent to an increase 
of 3.6%, involved revenues of $6,593,583 for the Canadian 
PeCLr ic. That can be taken from Assistant Chief 
Commissioner Wardrope's judgment. The new wage demands 
are as follows, The union demand, which is in the 
minority report as I understand it, amounts to $84,147,000 
for both railways. The recommendation of the conciliation 
board is $19,224,560. The railways have accepted the 
plan of the conciliation board, and therefore the railways 
are committed to increases of at least $19,234,560 of 
which the share of the Canadian Pacific would 


elev .o dene att wane Pan stg 
(as 20d0% Getggognoe edd aoqe at od Lftw oFeL ge 4828 betes 
eat eissaiqnss Sec eteed abit .tt Yo eget go tom ah 
slsbte odd tiv aotteannaa ak miley ovat I dolsiv’ motdteog 
eokeedyoqegets a oheae? al hewkete gifertoa wot Bac cto tdty 
soy walsdomes of goktendte Line ot inew won FO" 
most work £itw qitebiol tek — ssemtoe edit Savors sere ef 
ott oF hodttadme awed esd waoqet-© tsdk esetg offing ont 
Lokews egow tit ckitw aokieonees of <uodal to sede Batt 
wom cele Etby evemohaasieo® odd fas qhitebtol wor bas 
ona qodh tact qlotidwa Seomunane oved egeyiier eit pene 
aft tit bee  danqet vehenabe eek tnomeLamk oF gall ite 
tod “to entudiiaeque an to} Lee GEtw dxogot! pe Brotha” 
avout ee ddod tot Ode AOS One | 
Siioget ybhtomhe attr yee. “ok ‘M2NALAHO ZHT 
qiev ae. EF dings: vate fh ae ett <IWATY AT 
as Glold Bae oftysr: acap pene ek ¢ Had eved Do oytioe 
ot yd doow, deal fotondsy, emsoisea oat tet. enifsow af wort 
capstonh Ge od tweiewiugs: eew ciuetw QNOS: ot ROL. mor? Hre0d 
nedhaged, oft tof Ge, FoR Oe eo: asip wane Goviliowrt. hore To 
Tet: treta teats math cptedt edt avo: tad »olttost 
chasgeh ogO%: won: af .Aremyhsly, eMoqasticaif tenobes timed 5 . 
. oxfit gah et; epee hrremoth acto GEN .awoLLel ee’ ote 
O20 TL ASE om etme: hh ine-traetion Te en Ringer yttuomts. 
a mefg tesaoaee, entity Tey. oro Seta ast ast srgnadiion ding! 208 
addy Iptnpope ener axewliten oft 008, MRL el: prsod | 
ayoniies: ect oto tesadty tam, ,fsinod? okie tikibeme o> exits Y> aelg: > | 
0 OWE ES CLE tmeols te Sey apenas Aran: caaak: 44 
tiuows oatthdnt: ner 0 mai “ par 
= hale ee a : ’ 


- 24519 - Mr, Frawley 


approximate $9 million. For my purpose that is close enough, 
On the basis that $6,593,583 involved an increase of 3.6% 
in rates, $9 million woula requirean additional increase 
of approximately 5%, I only bring that to the attention 
of the Commission to indicate the seriousness of this matter, 
I think it is not too extravagant language to say that the 
freight rate structure is breaking down right before our 
eyes, If the majority report is accepted and that is 
transmitted into a 5% increase I say to the Commission that 
amount will not be put on competitive rates, I say now 
that the railways have reached the end of their tether, 
unfortunately for them, I am not one of those who blames 
them at all, 

There is the St, Lawrence wateray in Eastern 
Canada, the very effective highway system in Central 
Canada, the very efficient service which these truckers 
are giving the people, and these things have brought about 
a situation -_ which the railways cannot combat, I say 
that there would be an additional 5% increase, and therfore 
it is just a matter of degree, We have today 3.6%, not 
one cent of which is put on competitive rates, and in 
thirty, sixty or ninety days if the railways! own commit-- 
ment is translated into a rate increase there will be 
another 5%, and that again will be put on the long haul 
Crartic. 

I only point these things out to impress upon 
the Commission something that needs no words from me, and 
with which you yourselves are very seriously impressed, 
the inequality in the freight rate structure which I am 
Sure will receive the most careful attention in your report, 
I have concluded my reply, and once again may I say on 
behalf of the people of Alberta that we appreciate very 


much the hearing we have had and we look forward with high 
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hopes to your recommendations, 

COMMISSIONER INNIS; Would you favour a subsidy 
on the 5%? 

MR, FRAWLEY: What is that? 

COMMISSIONER INNIS: If rates go up 5% would 
you favour a subsidy to take care of that? 

MR, FRAWLEY: When I say "subsidy" I do not want 
to quibble about the word -- yes, whenever a rate cannot 
be put parri passu on long and short haul, whenever that 
Situation arises it seems to me to be almost demonstrated 
without any further words of mine, that such a thing 
cannot go on and the parliamentof Canada must come to 
the succourof the railways. I am not asking for a sub- 
Ssidy. It is the railways that should be forced to go 
to the government, 

THE CHAIRMAN: Do you think with all these 
Subsidies that any enterprise could remain a private 
enterprise very long? 

MR, FRAWLEY: That may be, That is why I say 
the freight rate structure is breaking down before our 
eyes, It is a serious matter, 

THE CHAIRMAN; Did you not tell us at the 
beginning that you wished the Canadian Pacific to be main- 
tained as a private enterprise? 

MR, FRAWLEY: Yes, and it is the opinion of 
the people of Alberta -- 

THE CHAIRMAN: You said yes before, 

MR, FRAWLEY: That is true, However, I think 
it is not shifting my position to say, "How long can we 
go on." I say that if the Canadian Pacific is to go 
on and on and on placing these increases on our traffic 
and not on central Canadian traffic the people of Canada 


will not stand for it. Something has got to be done, 


oan, io 4 (E <7 abe: ie 
| | | Mgwitaceh tee) Ae 
Puparity a ag aa cehgae TET Loman amroreaneiens mel a 
Sidi d to omen watt bs eB etéon ammnuoweT HOY. 
(Fann donb 1 ySteeus” ogee Land PART 
S3Sdnéo Gat a eevenaltw.(esy --hetey edd teodde -éfda ep OP 
igdat Taayensity [direlt tesine Apes siggrb £ ~motveeey (were dug od 
togaedtenceSh “Seckea dduddr om dds emose SP" abe tro’ norsodtes 
Sgdtdd o-dobe (eed. pedi thot ebawweodoaut ene Htootsiw 
Ot smo Theta bbe 1h daumd fetag ett! Bae nto" Oy “TCRNBO 


age a tat? gfultes gon: ‘mall .~ayeetiar ddd tomgoous odd 
cog ds boost. sgibiodse “sdae aywbi tes -digeet at va (bie 
) iveiemnteethy, ent od 
wow if foc sews ats ce gad : WHAMAT NRO TEST 
-Sdevtug scetemetbhiocgo departs» ee oad" eorbiedye 
“Miael yrev sé tiqasane’ 
-"e8e.lviwi és sent SS cot SMD sSRRIVARE 27M © 
TOO SEAB6d: woo giiseedd st seaisootte: eden Migeart sas 
Taddaentesobepe: eeaL $I. {oye 
cdgtideteys (isd ¢oncyoyobEd..  4aAMAEAHD BAT. sas 
“Shion ed. oobi Phos ads bagsocds eh honeew: vor? Inds: gataaged | 
~ » SSebpryrtage. doy tag: of behDanted 
See thdgo CaP eli athens. eby - PEaWwAR, aM 
an BYUSHLASIO Ofquedq oft. | 


ee ldd?wayhdiesevsy -HOMALAROIEATD 
; 7: 
sMirdsil,(avewhd ..epddeatigdat | PAA 2M ik oo 


sorGiedches s-ilevenwaesasieceearal nan tom et ane 
og ds hbo S18 308 Liadb band Ovals bo gated weil. Lb "np Og) 

OPES HOO" NOL See eee eaditugatobier ao ‘Breino’ bas aa! a 

ASiind Tt Io @kqoeq: aac <5" TINO:"2 tou 

oii: os hae a 


me? » 
F 


- 2k45el - Mr, Frawley 


THE CHAIRMAN: You ask them to provide subsidies, 

MR, FRAWLEY: These words will find little echo 
with the railways. They will not like these words at all 
but I say that the railways must apply to the governor 
general in council and they must say, "We cannct in 
conscience put all these increases on the non-competitive 


traffic, You must help us out. 


(Page 24523 follows) 
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-24523- Mr. Smith 
ARGUMENT IN REPLY BY MR F.D.SMITH, K.C. 


THE CHAIRMAN; You are appearing now both for 
Nova Scotia and--- 

MR SMITH: Just for the Province of Nova Scotia. 

THE CHAIRMAN: Just for the Provinee of Nova 
Scotia? 

Me SMITieed Vep.nultetanliamitedste provincial 
reply, as I, understand it. . 

May it please your lordship and gentlemen of the 
Commission: 

I do not intend to be too long, I hope, I intend 
to decal with only three or four, perhaps four, subjects, 
and I shall confine myself to a very short discussion of 
these topics. 

The first matter to which I should like to refer 
is a mattcr which I have dealt with at some length in my 
argument, namely, the question of Horizontal Percentage 
Increases. 

HORIZONTAL PERCENTAGE INCREASES 

Mr. Evans, in his argument abIVObs LgOgep.. 23200, 
contended that the subject of horizontal increases is one 
on which the Commission should make no recommendation as it 
is obviously one for consideration and decision by the 
Board in the exercise of its jurisdiction. He also sub- 
mitted that even in the United States the Interstate 
Commerce Commission does not uniformly apply exceptions 
to horizontal increases. 

At Vol. 130, p. 23292, Mr. Evans endeavoured to 
draw a fine distinction between rate differences and com- 
petitive rate relationships. He supported his argument by 
reference to the Judgment in the 21% Case, as well as to 


some statements contained in the Forty Percent Case (Ex 
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Parte 74) before the Interstate Commerce Commission in 
1920, reported in 58 I.C.C. 220. His submission was that 
if there is one man who has a longer haul than a second 
man, the difference between their rates at a given time 
is not a rate relationship, but will become 2 rate 
relationship by usage or by custom or by finding. It is 
obvious that what Mr. Evans hag in mind is a relationship 
which has been fixed either by the regulatory board or by 
the railway and apparently in his submission, it is only 
such a fixed relation which can be properly called a rate 
relation. In my submission, this distinction is not 
Supported by the recent cases in the Interstate Commerce 
Commission. 

As many years ago as the Fifteen Percent Case, 
1931 (Ex Parte 103) 178 I.c.C. 539, the Interstate Com- 
merece Commission refused an application of the American 
Roilways for a 15% horizontal increase and substituted 
therefor a plan of increases limited to specific amounts. 
P21  Sins to ia seid that. 

"The plan was designed to avoid imposing burdens on 
industry which could not reasonably be borne; 

and to disturb business conditions as little as 
possible by preserving very generally existing rate 
relations." 

Mr. Evans quoted rather copiously from earlier 
judgments but refrained from quoting from the more recent 
judgments of the Interstate Commerce Commission in Ex 
Parte 162, 264 1.C.€. 696; 266 I.C.C. 537; and in Ex Parte 
LOG oe Ut. AOS, 

I have referred in my argument to the very sub- 
stantial exceptions to the uniform percentage increase 
plan which were adopted in Ex Parte 162 and I do not intend 


to repeat my argument here. 
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I might mention in passing that at p. 575 of 266 
I.C.C., it is said in relation to the specific commodities 
under discussion that "a flat increase is preferred by most 
of the rail shippers to preserve pre-existing relations or 
fixcd differentials." I have underlined the last phrase. 
Again, at p. 576, it is stated that certain water carriers 
transporting another commodity propose an increase of 25% 
without limitation, but would make the same increase as the 
rail carriers so as to preserve existing differentials. 

These passages illustrate, I submit, that the 
word "relations" as used in the judgments of the Interstate 
Commerce Commission is applicable both to relations or 
differences which are fixed and those which are not fixed. 

The same general plan of many exceptions to a 
uniform percentage ere adopted in Ex Parte 162 was 
followed in Ex Parte 166. 

The increases authorized in these cases constitute 
a very substantial part of the increases which have been 
made in the United States since the War. The earlier 
increases and the later increase in Ex Parte 168 were on a 
much lower scale. As all the increases were cumulative, 
the situation is that there is a very substantial portion 
of traffic moving in the United States under exoeptions to 
uniform standard percentage increases. 

In Bx Parte 166, 270 I.c.C. 4037 “at 'p. ©4153) “the 
Commission referred to both competitive situations where no 
recognized differential of rates had been established, as 
well as to situations in which fixed relations had been 
established, and to the fact that the application of a 
percentage increase to both long and short haul competing 
shippers resulted in widening the difference between the 
rates, often to such an extent as to exclude the long-haul 


shipper from the common market or compel him to reduce his 
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prices so that he had no profit. It is stated that in the 
procceding, the petitioners in formulating their proposals 
decided upon a combination of percentage increases, adjusted 
to regional needs, with certain maximum limits to preserve 
traffic and lessen the unfavourable effect upon existing 
commereial relations and in some cases stated flat amounts 
of increases. 

It was recognized that there were situations 
where the allowance of any increase of substantial size 
must disturb pre-existing relations beyond the possibility 
of remedial correction so as to maintain the former com- 
petitive status, and it was mentioned that the Commission 
had the assurance of their petitioners to proceed by 
voluntary cooperation and discussion with the shippers and 
represcntatives of markets to advise and endeavour to put 
into effect such measures as would restore former com- 
petitive relations as completely as possible. 

In the last case of Ex Parte 168, 276 i ard AG teal 
which was for a lower percentage increase, with certain 
exceptions, which the Commission did not grant in whole, 
but reduced the percentages from 13 per cent to 8 to 10 
ber cent, the Commission stated, at p. 48: 

"In a series of authorizations for increases in 
rates, important exceptions have been made, from the 
General increases, either by lesser amounts of author- 
izations, or by imposing maxima, in favor of certain 
of the major agricultural products. In addition, the 
railroads themselves have seen the need for other 
adjustments, principally by way of reductions, applic- 
able to important agricultural products. The effects 
have been cumulated, and are reflected in the present 


general rate structure on the products of agriculture. 
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. Transportation for these long distances makes 
freight charges bulk Overlarge in their economy; and 
increased differentials or rate differences affect 
the competition with producers nearer the markets. 
Increases automatically increase the transportation 
tax burden. 

AS previously indicated, authorizations for 
gcneral increases in rates during the past decade 
gcnerally provided for lesser increases on - 
these products than those approved on the general 
body of traffic." 

Reference was made at pp. 111 and 112 to the 
protests made against various rate adjustments and the 
passages to which I have referred in Ex Parte 166 were 
Stated to be particularly apposite. 

And then, at p. 112, it was pointed out that as 
the competing carriers had the burden of initiating and main- 
taining rates that comply with the Act, the burden was on 
them in a spirit of cooperation to advise and suggest for 
the consideration of the shipping public the rates which 
in thcir judgment would correct maladjustments. 

In view of the passages from the judgments of the 
Interstate Commerce Commission, to which I have referred, 
I submit that Mr. Evans! distinction between rate differ- 
ences and rate relationships is of no validity and that 
the American experience with exceptions to the uniform 
horizontal increase plan is not based on a distinction of 
this kind. One has only to refer to the exceptions in Ex 
Parte 162 and Ex Parte 168 and to the discussions in the 
Judgments to realize that the exceptions have applied to 
all movements of the commodities in question. 

The exceptions are not limited to fixed specific 


rate relationships, however that term may be defined, but 


- Py 
iat >>» 
7 ie 


pry a 


ee ee x i a : 7 
sasiee sone ee 
a Ta ates {EmoMoOaS velarls rh: syssircouo. silied — 1% jie 


-s a. 
. @oeTis scanerétatb atant-co aie tenon sTetb rbeesonoitt 


alton .at. retsen eT sauhonq- ete ‘noiitegmas on ‘ 


meade sonrteth great ot) 


2° 3 
ti: 


, ‘nomadtegsisin aft sasorenl “iiasottemctus geenetonT 
wasbrud xed 7) 
Yo2 saoltssinotitus. .betactbhat ylewctverq BA : 
ibsesbh teeq od’ sotuyb.esen-at eeseotont Isasnsy 7 
4.70 asagoront-nroasal vol bobiverg yllexcsnop 


‘Ieisaag ely -no Hhevenggs -ss0d0«aantt etoiborq eee? at 


J 
> " 4 [, y 
oflisr? 2o bod 
‘ 
& Ore Aes ine ot os or Be — 2D “~ 
J o¢ Sif fees ‘LLL ..g@q Sa. obama sew coneretSH 
rt : 
Mt bas atnemavtbe aston avolvsy dvenrtens shsm evestorg 
row VOL atered MA att ‘herretes eved I Aobiw of es areas g: 
A - 
. 
-otisoage vinsivotizeg ad of bad 
‘@£& Went tuo botatog esw tL.,S1fL ..q95 ,aods BAA 
a ees — vee oe aT ee fs Caine pct, Seer Be pe ob ; ak a 
mm StS v AM ‘Dr : Bret ta Tot ‘30 ha ipbtad mis bend Bieiwvreo natt sqmeo ord \ 
{ 
fO ecw obted off oA off otiw vigmoo ton? aedst sainic? 
. 
S ‘re Fee ss Per Po om > ik see & awe + bee § o “ t r y 

101 tacggve bus oslvbs of .aoltiereqoos to .tinige a.ob mong 
foliw savex sit obldugq antaqiva oft to notdarsbhienoco cfg 
] 7 ’ © r 


. ' - 
: : ¥ -_ tA a . ‘ rr s - ~ ~ h 
btnostaupbealem doersoo fhivow tremabyt rzrlods al 
alt 2A 5h wets Kerk iy ona -2onme oe o Te) te he 9 i= 
? Vee ee Shay itt pier Dee yy mek Wie 4, oF ~ 4 toca t ae wih iw iW aLY EFL 


oot isa sved 


q dotew oF | smolse-lamdd, o srommod -ateteretal 
: “oP RED ofes soawted .rottoniteth 'sisva .«M detd <dimduea I 
tect bas yitbtiev .on to.wt eqivanotveton ated. bas ‘g90ms 
‘an mioiiog oft. anol teqan KS ASiw SORALTIGRS neotranh pid 

“to mottontiedb = mo boead don st fail, pavonont Lstoros.fnxodd ” 
i | wa aft -snoisqeoxs ad o¢ FSION a I vine; = {on « Baty Bing 7 


fi ONY ust eanotesvos eth. oni. 58 bere BOL atte of “a8 bre $3 stred 


ov betiqgs sves enottqeexs ».At ted? 2shicoes, ieee ed tomabirt 


tte ita oup nt anid Enemies wr agagmovon tts. 
- 7s. 7 i=! 7 
et poage ‘bsalt of -batlwtt Bon one me tT i . 


te bonttab a i wera aan: 


-24528- Mr. Smith 


arc based on general economic and traffic conditions 
affecting the commodities. 

It is only necessary to refer to Mr. Evans! 
submission that the Board is only concerned with rate 
relationships so designated by it to appreciate the 
difference of approach of the Board, as compared with that 
of the Interstate Commerce Commission. 

In my submission, the Interstate Commerce Com- 
mission does not proceed in the matter of rate increases 
by conferring a kind of privilege upon certain rate 
differences by calling them rate relationships, nor does 
it base its finding on the specific movement so termed. 

At Vol. 130, pp. 23301-23302, Mr. Evans contended 
that the position in the United States was entirely differ- 
ent from Canada and that his frovincial friends had com- 
pletcly misconceived the reason for the exceptions being 
made. 

Mr. Evans! contention was that it was in the 
interest of the American railways to have exceptions, while 
on the other hand, it is not in the Canadian railways! 
interests to set maxima on horizontal percentage increases. 

In the United States, it would appear that the 
force of competition between carriers protects the more 
distant producer. The same force is lacking in Canada and 
hence the need for positive action in Canada to secure 
similar protection for the long haul producer is readily 
apparent. Mr. Evans, in his argument, has made clear the 
justification for such action and I suggest that we cannot 
accept the implication in his argument that if exceptions 
are not in the interest of Canadian railways, no legitimate 

grievance on the part of shippers can possibly exist. 

I do not propose to discuss Mr. Evans! submissions 


at pp. 23293 and 23294 with respect to the effect of 
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inflation on the question of horizontal increases. I am 
concerned with the practical effect of such increases. 

In my submission, it is indisputable that the more 
distant producer suffers a greater absolute increase in 
frcight costs by such 2 method, no matter what increase 
there has been in the general price level Wo Hid position 
relatively is also very seriously affected. 

That is all I have to say on the question of 
Horizontal Increases, and I now proceed to discuss for a 


few minutes the question of Rate Base and Rate of Return. 


(Page 24532 follows) 
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RATE BASE AND RATE OF RETURN 


I do not propose to discuss at length the sub- 

missions made by my friend, Mr. Sinclair, with respect 
to the above subjects. My argument on these questions is 
found in Vol. 125, pp. 22505 to 22557 and Vol. 126, pp. 
22558 to 22564. 

There are, however, several matters to which Mr. 
Sinclair referred which, in my submission, either require 
correction or invite comment. 

In Vol. 135, p. 23504, the Chairman, referring 
to the 8% Judgment of September 20, 1949, asked if the Board 
discarded the whole question of rate base and proceeded on 
a different basis, and Mr. Sinclair answered that they went 
on a requirements basis, in spite of certain statutory 
provisions of the Railway Act, which conferred upon them the 
right, if they were not satisfied with the evidence that 
was adduced, to put their own experts on the case and to 
make such investigations as they felt were warranted. 

It is only fair to the Board to point out that 
the application of the Railway was made specifically on a 
requirements basis and not on the basis of a rate of return 
on a rate base. It was only during the hearing of the 
application that evidence was adduced by the Railway Company 
for the purpose of endeavoring to establish a rate base and 
rate of return which was to serve as a test of the require- 
ments basis. As pointed out on p. 14 of the pamphlet copy 
of the Judgment of Setpember 20, 1949, the applicants did 
not, when the objection was made by the Provinces, apply to 
amend their application so that there would be before the 
Board as an alternative to the dollar requirements of the 
Canadian Pacific Railway a full discussion of a fair rate 


of return on a rate base. The Board, however, in view of 


e ] | sian ah E 
it sant oc rans 
teaqacs Atiw .ihefoatZ jam tence ope Stam om 
ni snottnow sectt to Isoonyae gt .etootinie sods ot ot 
| 294 4982 HW baie TRESS et RORES .oq BS foY gt havet 
“g Pea88 oF BASS 
tt Aosdw o¢ asottam Leiswoe ,1avewod , ona sxsctT 
or hsp ot setts ts mplecindwe ya mt .doléw bowioter sisfante 
| | Revemiaee st Prat <6 matssornes * 
SIIS30" ,weortedo etd .FORS .q ,2et . Loy al 
G1208 ott Tt Peles .C#eL , 0s tadmasqes to tremshot XO oft of 
9 bobesoonty has easd etsy to mold non afore ast bobtanske: Many 


Smow yortt Jedd Pevswade «teloat? iM bas .ehded dmors3hip a || 
VIOtus ates atstro9 %p silge mi ,ehasd efmometiupey = no 
(AS eed goqu bowisttaes Aotdw GtoA yewliecl si to mactetvesq 
4enj sogabivs. odd Adhw bettutian fon oise- yous St  trigia 
OF DHE sen2 git no Bieeoxs swe steng vig oF .beevbbe exw 
-Dssierisw sxsw 4£67 yory. ag Biseitesisasvak dous oot cum 
ead ae gmtog ot bused att wm Tist yino at aI nS 
& 10 > v.ifeotttooge Shan saw yawlteh alt to aotdins htnea oid i 
twicteq to ator & to eleed oft mo don fas atead Bt moe TL Eper ‘f 
% ont Fo snttced oft: Seekerg© thew ae $2 .ssed ster & no 
eeepensO yewEkies® opis gd deoubSe sow sonebive toad noitsollLags 
erie gaead ster & detidstasc Oo ga tTOVBSDES 90 snoqus odd a0 
Tiupor oft to seat & ee owerse: Ov saw Moldiw mmruten te ode 
noe Jvidgusq ade to AL g HO 340 S$edateoq BA -slsed stnsm : 
, bed. ataeoliqas wit ,28Q4 258 sodmogia® to Peemebet eddy to. 
OF Yiqgqs ,eoenivesd ont vd phen sew aolsosido odd mori ton ; 
; “eat ardiad ad Sivew oxeit vaddé oa ndtisottages . atone Basie 
ah? Yo etmemoextypos s6lloh ot of oomanes as Dreod | 


ae 
wi 
e 
Be 
34 
e 
a 
§ 
iii 
ee 
the 


- 24533 - Mr. Smith 


the importance attached to the evidence and argument res- 
pecting rate base by the Counsel of the applicants, thought 
it proper to make brief comment. The Board did accept the 
arguments of the Provinces that much more evidence than was 
adduced would be necessary to justify the Board in deciding, 
from Exhibit 49-49 and the evidence in its support, that 
a rate base had been established for the purposes of dealing 
with the application. In my submkssion, the Board correctly 
decided that question. 

I submit that it is beyond question that mere book 
investment is not a proper rate base. In certain cases, 
it may be a starting point, but cannot be any more. It is 
only necessary to mention the cases cited by my friend, 
Mr. MacPherson, to demonstrate the accuracy of my sub- 
mission. 

I mention , however, one matter in passing which 

was discussed by Mr. Sinclair, namely Mr. MacPherson 's 
argument with respect to donations and grants. I submit 
it is only fair and equitable that donated property 
should be excluded from the rate base. Obviously such 
property was not given for the purpose of enabling the 
company to exact higher charges; the intent was rather 
to enable the company to keep its investment at a minimum and 
so to enjoy a reasonable return on its investment with 
smaller earnings. Clearly, in establishing the rate base, 
franchises and analagous rights in public property are 
excluded from consideration. See Willcox v. Consolidated 
Gas Co. (1909) 212 U.S. 19 at pp. 44-48; Georgia Railway 
& Power Co. v. Commission (1923) 262 U.S. 265 at p. 632. 


nN nee neneE 


The other cases cited by Mr. MacPherson are to the same 
effect. 
There is implicit in the argument of my friend 


Mr. Sinclair, the assertion that the words "original cost" 
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and "book investment" are synonymous. I suggest that such 
an assertion is wholly erroneous. 

One would infer from Mr. Sinclair's argument 
that he was suggesting that the Provinces had contended 
in the 8% Case that reproduction cost, rather than 
original cost, should determine the rate base. No such 
argument, however, was advanced by the Provinces. 

The text of the amendment proposed by the 

Canadian Pacific is - - 

"Rates shall not be deemed to be just 
and reasonable unless, taken as a whole, they 
are sufficient to provide a fair return upon 
the investment in the railway property of 
Canadian Pacific Railway Company and the 
Board may from time to time determine the 
investment in railway property upon which the 
return is to be calculated and the rate of 
such return." 


--Vol. 131, pp. 23494-23495 


In my argument in Vol. 126, pp. 22559-22564, 

I endeavored to summarize my objections to the amendment 
proposed by Canadian Pacific. It is in the circumstances, 
therefore, unnecessary for me to repeat them, particularly 
as, in the main, Mr. Sinclair has not, in my respectful 
submission, effectively answered any of them. 

Briefly, I contended - 

That the authority of the Board to fix, determine 
and enforce just and reasonable rates should not be 
fettered by the proposed amendment, for the reasons which I 
stated. 

It was my submission, among others, that 


Parliament should not bind the rate making body to the 
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service of any single formula as it had been decided -- 
and I say rightly decided -- that it was not the method 
employed but the result which is important. 

I pointed out that while I was opposed to the 
enactment in the form proposed or any amendment requiring 
the Board to fix rates upon the basis of a fair return on 
the railway property of the Canadian Pacific Railway, 
the proposed amendment contained no provision for the 
deduction of accrued depreciation from investment, nor 
any reference to property used or useful or to prudent 
investment. 

My friend, Mr. Sinclair, at Vol. 131, pp. 
23545-23546, said:- 

Now, you will remember Mr. Smith during 

his argument, in Vol. 125, at p. 22554, said, 
‘Why, there is nothing in this amendment to 
provide for deduction of depreciation, there 
is nothing in this amendment to provide 

for prudency of investment,' and he said 

if your Commission is going to recommend the 
adoption of such an amendment both of these 
things should be taken care of. Now, your 
lordship pointed out to him that it was 
practically axiomatic, and he agreed with you, 
but in spite of that he felt that it should 
be in the Act. I say that it is not neces- 
sary and that we should keep these sections 
of the Railway Act as general as we can, 

so that the Board will not be circumscribed 
by unnecessary language that is bound to 
cause difficulty and argument and much 

delay in having these very important matters 


decided. Certainly the Board will deduct 
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depreciation from the rate base, and the 
provinces are indeed fortunate in having 
the Canadian Pacific as a rate base that 
would have accruals to the extent that we 
have." 
Perhaps, therefore, in the circumstances, it 
might be advisable, as the late Governor Al Smith used 
to say, "to look at the record," 
Mr. Sinclair has referred to the case of Ottawa 
v. Ottawa Electric Railway Company (1946) 59 C.R.T.C. 136. 
In that case, there was an agreement between the City and 
the Company, confirmed by Federal Act, 1924, Chap. 84, 
which appears as a schedule to the Act, under which pro- 
vision was made (now that was under an agreement) for the 
fixing of tolls by the Board of Transport Commissioners. 
One of the items to be provided for out of revenue under the 
agreement was "a just and reasonable return to the Company 
on the capital investment." This provision is quite 
Similar, as you will observe, to the proposed amendment 
of the Canadian Pacific Railway Company. Its construction, 
however, gave rise from time to time to very substantial 
differences of opinion among the members of the Board. 
The provision fell to be construed first in 
1928, 34 C.R.C. 316. The Board held that in determining 
the capital investment on which the return was to be 
allowed, the depreciation reserve of the Company had no 
bearing. In other words capital investment meant gross 
investment. 
The agreement again came before the Board in 
1933, reported in 41C.R.C. 86. The Board, in that case, 
refused to follow its earlier judgment and decided that 
from the capital investment, there should be subtracted so 


much of the depreciation reserve as had not been used for 
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renewals or replacements. 

THE CHAIRMAN: Pardon me, what Board have you 
been referring to? 

MR. SMITH: The Transport Board. 

THE CHAIRMAN: Well, you say they refused to 
follow their previsous decision. 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: I thought that was a thing they 
didn't do. 

MR. SMITH: Apparently they did in this case, 
my lord. Now, that is the second occasion. The third oc- 
casion was when it came before the Board in the citation 
which I first gave you, in 1946. The Company's position 
in that case was that the rate base should be the actual 
cost new of the property still used and in useful service, 
without any deduction for depreciation, with the working 
capital added. It was held by the Board on this occasion 
that deducting the depreciation reserve or the amount 
of the actual depreciation gets the value of the property 
at a particular time, not the capital investment, and it 
was pointed out that nothing was said in the agreement 
about value, fair value or replacement value, such as is 
frequently discussed in ordinary rate case decisions. In 
the result, the Board refused to follow its 1933 decision. 
So we have three decisions when they go back on their 
first decision. 

THE CHAIRMAN: Have you at hand there the language 
the Board used when they refused to follow their previous 
decision? 

MR. SMITH: I haven't got the book here but 
we could get it. 

The reference in Mr. Sinclair's argument, Vol. 


131, p. 23537, as to your lordship pointing out to me that 
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it was practically axiomatic that such matters as deductions 
for depreciation and prudency of investment would be taken 
into consideration by the Board in determining the in- 
vestment under the proposed amendment also requires 

correc tion. 

in my argument at p. 22554, I pointed out that in 
the determination of a rate base, these matters should be 
taken into consideration and your lordship asked me if they 
were axiomatic, would they not be urged in that form before 
the Board. 

I answered that I did not think they could be 
because the words "investment in the railway property?" 
contained in the amendment did not leave room for the 
deduction from that investment of depreciation, nor 
for the application of the prudent investment theory. I 
Submit that the contradictory decisions of the Board in the 
Ottawa Electric case, to which I have referred, completely 
support my contentions in this regard. 

THE CHAIRMAN: But did the contract specify, as 
this amendment does, that it was the duty of the Board to 
determine the investment from time to time? 

MR... SMITH: «Yes, my dord....One, ofthe items 
in the agreement to be provided for out of revenue was 
a just and reasonable ‘return to the company on the 
capital investment. 

THE CHAIRMAN: Yes, but did it say that the 
Board, that it should be the duty of the Board from 
time to time to determine? 

MR. SMITH: Yes, my lord, 

MR. SINCLAIR: No. 

MR. SMITH: I will get the provision there. 


Now, there are several other minor matters to which I 
wish to refer and in which Mr. Sinclair, unwittingly 


_.¢ sat od? aakodometeb at bei ond vd d. chiki mea 


Wha’ eoulupor offs tosnibrotin Peweqorg od tobas aromdday :| 


” en 


 foltosrios 


mt garld duo & trboe LT , Pcs pte JSaruyns yn ir 


—sS 
=) 
— 
Pan 
es 
ig 
S 
oy 
“4 
Lae 
on, 
. 
a 
. 
m 
G 
a 
° 
> 
ok 
ad 
& 
4 
ak 
5 


id moltatiorrotob edd 
fatoblenoo otal mealss 


; c - t « ‘ at > aren! tb tof tae “nets - ' 
Sioted Migl Ysis al begww od Jom vert b Low » of Pamo bie wow 


PP x 4 +, ws 
li blues youd sntdd tom Bth.t dad’ borewens Z 
; 
i 
Foes fp = + A | - ~ e. 
" meqosg vewlfer ofey at 3 téevyeat"’ eabvow etd savsoed 
4 : ‘ 
i 
a 
of se eth 2. . f *. S, Po) ‘ ol ?. ~& ~ 
id 2h J my * ME 3 i NVEREMIDIONS ON ott bornlagnoo 
= 
oo 2 - é. j 
ss gan thet i ' a ae ON etl pen i. : a Le = 
‘ON ,stesPeloorgeh 16 doorntsevat tedd mov? gsotdoubeb 
‘* a ir 7.) 
it snemfaevat tasting edd Yo s oilayd sat sot 


« i a oer 
J Bhi ou (itis 


‘ 
. f ’ hn 4 ob ht 
| Lies P MED Ras | } ‘ w 26ans fJoela Sway IC 
eka ght ne nk Ty 
” i, © nea . *, ° 
»busses nk gachktinsdaob ym Proqere 
Pal ty hm oy - 4 ar bya aaa: <¥e < 37 
& : Ps uy J ‘ VG a ? ge GE . Ss" ahha 
Ae et ee ated 4 tg f apg ¥ rx corref e phtt< 
2 SMR ree 3 J ; iGo t 2iny 


cr 
an 


dade oF omit ised. trac boval st? satorroedsd a 
73,980 .S46fL wo .ae¥ series: AM _ 
unasvas kt to ety Eat P Vig ag os J romgorhe and io aa 

9 29 08 MNEMOR ott oF spuntes eidanoeser has Faut 
beat Jorhat | ; i «Tred steowueds Lotiqeo 1. 
SO See Yee Fk Bib Jig pae¥  sMaAMBEAIO aH 
Fe OIsed. eat Yc ytut edd lla ohh Yards .biscd 
Fi lh ee rohan oF omtd oF omés” 
be | on ) -baok em gtsY elie, Pe at - r* 
a _ 0 182 ALOMES, AM. : 

¥ ~ i 

\ i4reels - Matt o>. sat a oe : 
» S15 COE SEV OG Shit SHR tfte ft ee - 


I do-kévs cag ber soethet BEHIT oy guna 
vAenss donget 7 ind ot se mk 


ni 39 


on aris Gy 


q 


um 


- 24537-B - Mr, Smith 


perhaps, fell into error. 
In Vol. 131, pp. 23550-23551, he stated that 
the final return in Ex Parte 166 was 5.7% and Ex Parte 168 
was 4,03%. These rates, however, were not the final rates. 
In Ex Parte 166, 5.7% was the rate of return estimated on 
the basis of the increases applied for. 
Mr. Frawley has given me the case. I will 
read the headnote:- 
"By an agreement entered into between the 
City and the Company, dated January 25, 1924, 
confirmed by Federal Act 1924, c. 84, as a 
Schedule to the Act, provision was made for 
the fixing of tolls by the Board, either for 
an increase upon the application of the 
Company if the revenue to be derived from 
the operation of its transportation system 
within the City limits was considered in- 
sufficient to provide (a) the cost of opera- 
ting the said part, (b) for maintenance in 
an efficient condition (c) for making proper 
provision for depreciation, renewal and re- 
placement and (d) for a just and reasonable 
return to the Company of the capital invest- 
ment in the said part: or for a decrease on 
the application of the City if the revenue 
to be derived from the operation of the said 
part appeared likely to be more than sufficient, 
in its opinion, to provide for the said 
four items, and that it considered the fares 
excessive (s. 9 (2) Ac) of the agreement). 
"The present application was made by 


the City for a reduction of fares. 
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"Section 2 of the 1924 Act, confirming 
the Agreement, provides that, upon application 
by either of the parties, the Board in altering 
any such fares tshall be governed by the terms 
and conditions of the said agreement.' 

"One of the items to be provided for 
out of revenue under the agreement is ‘a 
just and reasonable return to the Company on 
the capital investment.'! 

In determining how the words, 'capital 
investment', as used in Section 9 of the 
agreement, should be arrived at, the City's 
submission was to take the original cost, 
new, of the property that is still used 
and in useful service, deduct from this the 
actual depreciation over the period and add 
to that the working capital. The Company's 
position, on the other hand, was that the 
rate base should be the actual cost, new, 
of the property still used and in useful 
service without any deduction for deprecia- 
tion, with the working capital added. 

"Deducting the depreciation reserve, 
or the amount of the actual depreciation, 
gets the value of the property at a parti- 
cular time, not the capital investment. 
Nothing is said in the agreement about 
value, fair value or replacement value, 
such as frequently discussed in ordinary 
rate cases decisions. 

"Bor these reasons, in the Board's 
opinion, 'capital investment! as used in | 
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Original cost new of all the used and useful 
property of the company which is on any 
given date being used or is useful in supplying 
the services which it sells, on that portion 
of its transportation system which comes under 
the agreement, including the amount of 
working capital employed by the company on 
the given date." 
That is all I think I have to say on that point. 
I think that is clear and supports what I have said in my 
argument. 
THE CHAIRMAN: None of what you have read out 
of the agreement there is ‘property used and useful"? 
MR. SMITH: That is not in the agreement. 
THE CHAIRMAN: That is in the Judgment. 
MR. SMITH: That is in the Judgment, my lord. 
Perhaps I will read at page 148. 
THE CHAIRMAN: Might I say that both parties 
agreed to that foundation, did they not? 
MR. SMITH: They agreed, except that there was 
dispute as to the depreciation. 
THE CHAIRMAN: Yes, I know, but "property used 
and useful." 
Mis oMltH: Year 
"Under Section 9 of the Agreement, one 
of the items for which provisicn is to be 
made out of revenue is proper provision for 
depreciation, renewal and replacement of 
the company's transportation system. For 
this purpose the company has set up a de- 
preciation reserve. It is in respect to 
how the depreciation reserve should be 


treated in fixing the amount of capital 
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investment, or rate base, on which the 
company is entitled to a just and reason- 
able return that the main difference of view 
arose in the previous cases, The term 'rate 
base' is in general use and may be defined 
as the amount on which the just and reason- 
able return to the company is calculated. 

"In the 1928 case, 34 C.R.C. 316, the 
Board, in effect, held that 'capital invest- 
ment' as used in the agreement means ‘capital 
cost', and that the depreciation reserve 
has no bearing on the question, in fixing 
the rate base." 

"In the 1933 case, 41C.R.C. 86 at 
page 96, the then Chief Commissioner said:- 
'For the reasons which I have given, I am 
forced to the conclusion that in determining 
the rate base so much of the depreciation 
reserve as has not been used for retirements 
or replacements should be subtracted from the 


capital cost of the company's property. '!" 


(Page 24538 follows) 
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"In the latter case, McLean, the then 
Assistant Chief Commissioner, who participated 
in the 1928 Judgment, said at page 115: 

"TI have no justification in point of 

fact which would justify me changing my 

opinion on the facts, At the same time, 

I bow to the decision of the Chief Com- 

missioner on the question of law.' 

"And the Assistant Chief Commissioner 
at page 116, concludes his judgment with the 
following words: 

‘In respect of the recommendations as 

to rate adjustments as set out in the 

judgment of the Chief Commissioner, I 

am in agreement.' 

"On the hearing of the present application 
there was expressed a wide difference of opinion 
between the city and the company, as to the 
interpretation which should be given to ‘capital 
investment! in Section 9 of the agreement, in 
relation to the fixing of the rate base," 

Then the respective contentions are referred to, 
at page 150 the Chief Commission says: 

"With great respect, I must say that 
I am unable to agree with this view. On 
this point I prefer the interpretation given 
to ‘capital investment! in the decision of 
the Board in the 1928 Case, 34 C.R.C. 316, 
referred to above. 

"Tt is our duty to construe the agree- 
ment as we find it. And the construction 
of a contract depends on the words in 


which the parties have seen fit to set out 
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their intentions," 
I say that rule of construction is equally 
applicable to a statute, Then the Chief Commissioner goes 


on to say; at page 151: 


"Webster's Dictionary defines 'invest- 
ment 'as' 'the investment of money or capital; 
the laying out of money in the purchase of 
Some Species of property, especially as a 
source of income or profit; the amount of 
money invested, or that in which money is 
invested, ! 

"I am unable to find anything in the agree- 
ment to adequately support the opinion that to 
arrive at the capital investment, or rate base, 
the depreciation reserve or the amount of the 
actual depreciation of the property to be 
deducted from the capital cost of the com- 
peny's property. If you deduct depreciation, 
then you do not get the capital investment, 
but you get the value of it. The agreement 
does not say anything about value, fair value, 
or replacement value such as one frequently 
finds discussed in crdinary rate cases decisions, 
But here the terms of the agreement must govern, 
and the words used are ‘capital investment'," 

I was referring to some minor errors which I 
Suggested that Mr, Sinclair made in referring to the rate 
of return in two of the recent American cases, In 
Ex Parte 166, 5.7% was the rate of return estimated on the 
basis of the increases applied for, which is shown at 
270 I,C.C, 403 at page 437, 

The petitioners' proposals for increases were 


not, however, allowed as 2 30% increase was authorized 
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within eastern territory, although 41% was applied for; 
25% was allowed in southern territory, although 31% was 
*pplied for, and an increase varying from 20 to 25% 
within western territory was allowed, although 31% was 
applied for, 

Similarly, with respect to Ex Parte 168, as I 
mention in my argument in Volume 125, page 22544, in 
276 I.C.C. 9, at page 41, it is pointed out that if the 
rates sought in the petition were granted, the average 
rate of sdk on all United States railways would be 
4.03%, eu ene rates sought in the petition were not 
granted but were reduced materially, The standard in- 
crease in the proposals of the petitions was for 3 13% 
increase, while the increases granted ranged from 9 to 
10 per cent. (Pages 113-118). 

It is rather difficult to understand what Mr, 
Sinclair means when he says that the rate of return onthe 
investment cf the Canadian Pacific Railway should be high 
because it is high in other industries where there 
is comparable risk, I find difficulty in locating indus- 
tries where you have a comparable position. 

Mr, Sinclair went to the length of contending 
that under the proposed amendment it would not be permissible 
for the Board to pass on what they thought the economy 
could stand, Volume 131, page 23559. 

THE CHAIRMAN; Pardon me, what did you say there, 
"would not be permissible"? 

MR. SMITH: That it would not be permissible for 
the Board to pass upon what they thought the economy could 
stand, 

MR, SINCLAIR: What page is that? 

MR, SMITH: Page 23559, Volume 131. 

THE CHAIRMAN: That the economy of the country 
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would stand, 

MR, SMITH: Yes, could stand, 

THE CHAIRMAN; In theway of freight rates? 

MR, SMITH: Yes, When asked by Commissioner 
Angus, in Volume 132,page 32586, as to whether the words 
"just and reasonable” imported some idea as to what is 
economically expedient and as to what the economy can 
stand, Mr, Sinclair frankly answered that the economic 
effect of freight rates should have no place in the 
definition of what are just and reasonable rates under 
the statute, 

It is obvious, therefore, that whet the Canadian 
Pacific Railway Company are asking for is an amendment 
which would reduce the function of the Board to that of 
mere computers, In Reduced Rates (1922) 68 I.C.C. 676, 
at page 731, it was said -- 

THE CHAIRMAN; What page is that again? 

MR, SMITH: Page 676, at page 731, my lord. 
There it was said: 

"Our function under the law is not that of 

mere computers and cannot thus be -° atrophied, " 
An amendment which would so atrophy the function of the 
Board is, in my opinion, not one worthy of consideraticn, 

THE CHAIRMAN: Were they talking about a similar 
proposition. 

MR. SMITH: The only question they could take 
into consideration was the question of whether the economy 
of the country and whether the effect of rates on the 
revenues of the railroads in other matters could be 
taken into consideration, In all of the reports of the 
Interstate Commerce Commission, in almost every case, you 
will find a discussion of the effect on the economy of 


the country. Mr, MacPherson has characterized the 
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proposals of the Canadian Pacific Railway in graphic 
language on which I do not intend to improve, 

THE CHAIRMAN: Did you say “approve” or 
"improve"? 

MR, SMITH; Improve. Dr, Angus, in Volume 1l3e, 
page 23570, suggested to Mr, Sinclair that he wanted the 
rate of return to be such that it would keep his stock 
at par even if there were no outside income, and Mr, 
Sinclair agreed that such was the case, 

Dr, Angus pointed out in Volume 132, pages 
25571-25572, that if an equitable rate of return is the 
return which will bring the stock of the Canadian Pacific 
Railway to par, he could not see that it matters what 
the investment was valued at or that the whole calculation 
matters in the least. In my respectful submission, Mr, 
Sinclair's argument leads to no other result. 

One may respectfully agree with the suggestion 
of Dr, Innis that Mr, Sinclair is introducing rigidity 
in terms of the position of the Canadian Pacific which may 
be of considerable disturbance to the economy of the 
country. Volume 132, page 23583.) 

That is all I have to say on the question of 
rate of return and rate base, I now propose to deal 
with some submissions which were made by my friend Mr, 
Spence, My friend Mr, Spence, in the course of his 
argument, in Volume 13, page 23399, made the rather 
surprising submission that the Duncan Commission as well 
as Parliament made a very serious error in accepting 250 
miles as being the difference in mileage between the 
Intercolonial mileage and the short line mileage, In 
other words, it was Mr, Spence's submission when the 
Act was passed, based as it was on a difference of 250 


miles, it gave the Maritime Provinces a greater advantage 


Nie. 
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then it was really intended to give them, He further 
contended that even if there had been some slight variation 
cr change in conditions since the Act had been passed, the 
Maritimes still have that extra gratuitous benefit that 
would take considerable change in circumstances to over- 
Balance. 

In paragraph 8, page 21, of the Duncan Report, 
it was found that strategic consideraticns determined the 
actual course of the Intercolonial Railway, making it 
many miles -- estimated by Sir Sandford Fleming as 250 
miles -- longer than was necessary if the only considera- 
tion had been "to connect the cities of the Maritime 


Provinces with those of the St, Lawrence". 


(Page 24545 follows) 
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In the preamble to the Maritime Freight Rates 
Act as originally enacted, Chapter 44 of the Statutes 
of Canada, 1927 (17-18 Geo, V.), it was recited that the 
Royal Commission on Maritime Claims, by its Report, had 
advised that a balanced study of the events and pronounce- 
ments prior to Confederation and at its consummation had, 
in its opinion, confirmed the representations submitted 
to the Commission on behalf of the Maritime Provinces, that, 
among other things, strategic considerations determined 
a longer route than was actually necessary for the Inter- 
colonial Railway and that it was expedient that effect 
Should be given to such recommendations, 

A somewhat similar statement is found in 
Appendix I to the Report of the Duff Commission at 
page 77, which is quoted on page 6 of the Submission of 
the Government of the Province of Nova Scotia. 

Mr, Matheson has supplied the Commission and 
Counsel with photostatic copies of the Exhibit which 
was filed with the Duncan Commission, being an extract 
from "A History of the Intercolonial Railway" written 
by Sir Sandford Fleming, Chief Engineer in charge of 
Construction, and published by the Dominion Government 
1876. Attached thereto are two maps, one showing 
the route of the Intercolonial Railway prepared by Sir 
Sandford Fleming, Engineer in charge, and the other 
showing the direct railway route from the inland to the 
Maritime Provinces, 

I propose, with your permission, that page 77 


of the extreact be read into the record, 
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"EXTRACT FROM 'A HISTORY OF THE INTERCOLONIAL RAILWAY! 
WRITTEN BY SIR SANDFORD FLEMING, CHIEF ENGINEER IN 
CHARGE OF CONSTRUCTION, AND PUBLISHED BY THE 
DOMINION GOVERNMENT 1876. 

"Chapter 6, page 77. 

"The location of the line being necessarily 
confined to British territory, it was forced to make 
a considerable detour, to avoid entering the State 
of Maine, Had no national considerations presented 
themselves, or had the boundary been laid down 
according to the treaty of 1783, or even in 
accordance with the settlement proposed, and, to 
Some extent, pressed by the United States some years 
prior to the Ashburton Treaty, there would have been 
no difficulty in securing a direct, eligible route, 

"The Railway would, in this case, in all pro- 
bability, have followed the general course of the 
route surveyed by Captain Yule, in 1857, for the 
St. Andrews and Quebec Railway, as far as the neighbour- 
hood of the River St, John, but with such modifica- 
tions and improvements as further surveys might have 
. Suggested, Owing to certain political influences 
Captain Yule was bound by his instructions to pass 
to the North of Mars Hill. Thus his line was 
deflected out of the direct course to the seaboard; 
and it is highly probable that untrammelled he would 
have followed a shorter route, It is quite evident, 
from an inspection of the map, and from the natural 
features of the country, that lines of railway might 
have projected, so as to bring Montreal within 380 
miles of St, Andrews, 415 miles of Saint John, and 
650 miles of Halifax; and the distance from Quebec 


to St, Andrews need not have exceeded 250 miles, 
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67 miles less than to Portland, Fredericton, 

the seat of local government, would have been on the 
main line to Halifax, and distant from Montreal 
about 370 miles, and these lines, moreover, would 
have been wholly within the limits of the Dominion 
had the International boundary been traced according 
to the true spirit and intent of the Treaty of 1783, 

"The distance between Montreal and Halifax | 
would thus have been lessened nearly 200 miles, St, 
Andrews would have taken the place of Portland as 
the winter terminus of the Grand Trunk Railway, and 
would have commanded, together with St. John, a 
traffic now cut off from both places, and centered 
at a foreign port. 

"The direct route would have brought the Springhill 
coal fields of Nova Scotia 200 miles nearer to Montreal 
than by the present line of the Intercolonial, and 
would have rendered it possible to transport coal by 
rail at a comparatively moderate cost, 

"If, under such circumstances, an Intercolonial 
Railway line to connect the cities of the Maritime 
_ Provinces with those of the St, Lawrence had been 
constructed, the building of 250 miles of railway 
representing an expenditure of $10,000,000 would 
have been unnecessary, Great as this saving is, 
the economy in working it and in maintenance would 
have been important, The direct line would also 
have attracted certain branches of traffic which 
by the longer route must be carried at a loss or 
repelled, These considerations render the difference 
in favour of the direct line incalculable, and cause | 
the more regret that the treaty made by Lord Ashburton, 
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the smaller States of the Union, rendered such a 
direct line through British territory forever im- 
possible, Although it is too late to rectify this 
almost fatal error, it is important in a history of 
the Intercolonial Railway to recount all the steps 
by which so costly a consequence has been forced on 
the Dominion," 

It is amazing that the accuracy of the surveys 
and estimates of an engineer of the eminence and qualifi- 
cations of Sir Sandford Fleming should be challenged at 
this late date. At least the former President of 
the Canadian National Railways, who was an engineer of 
high standing, did not dissent from Sir Sandford 
Fleming's railway estimate, (See Duncan Report, 
Paragraph 11, p. 22.) 

Mr, Spence, as I have mentioned, contended that 
the Duncan Commission accepted 250 miles as being the 
difference between the Intercolonial mileage and the 
short line mileage, By chis reference to "short line 
mileage" Mr, Spence obviously means the mileage on the 
so-called "short line" constructed by the Canadian 
Pacific Railway Company in or about 1890, extending 
from Montreal to Saint John, 

Sir Sandford Fleming's book was written many 
years . before the so-called "short line” was constructed. 
In these circumstances, it is rather difficult to 
understand Mr, Spence's argument. 

I am content to rest my case on the railway 
estimates of Sir Sandford Fleming which, with respect, 

I really prefer to those of Mr. Spence, 

I suggest that the Duncan Commission, the Duff 

Commission and Parliament did not err in this connection, 


I am ready to go along with Sir Andrew Duncan, Sir Lyman 


Bf aoe teen a 

| pli etiniaviaks stnitesp ah tieapsaaieiit “potnaseeg 

| Be yentde isn oat smestsqna tei et: cometoteT atom 
| oenads ont! Eb semenert oft wagtaem. 6 [Stivehbowsgatt ond 
th DOAABT etder ead! oomecmasines a: Citeno>oe asta Yd! 


, "! pm bectenO” atti 
eTor Iie” ots to. yoswioes oft! tent owabeeme ef: $3 
~TE bug! Som eomtintme: eglti Yo° deeetyne am Yo: eo thaties: bre 


te Pesmer Land oi hitliocti: yetane lo". peo Yee ees to enolteo 
fe Bb een ‘TSIHT off daweli sa -ofsh egal etdd 
Ibo veenittars ne: way oohv  pyowhitedt Leaobtel: astbened ont 
BAP BieS rE! monet: sheet tes Bb sebbinsde ef bit 
thee ih xpovast 668)!  etbartitee: yewiiien: e! naftmo lt 
(S85 cg, £0 dqangeted 
#theigi Fetnosipw fon tittent: event! TL. ew: opraam . mite 
Od gnted\ aa geLtin OFS Badquoes moteetinwd: soreness anter 
aris? Bhan ‘ OgPOLTe: La tuecioonerak edit moewsed:donst0TI tb ~ 
edt. sorte” ost suerte ion eta: yi  legeelitir anki dunde 
Ons" nity ows fitie ofSt acter yibwotwdly somedg. Ak "“egee Chin 
ASEReAeo ortyd ea Soukivntticsa: “ourtitt arora! Bel Leo-or 
anthrsts. OOM ghee ro: att vmod: vewditem oMtoe9 
«tot thetis® of} GaertmoM. mort: 1 
dribn esti eaw stbart! eisapetur si Hatred: The: | 
“bed rete: eew "omkl. dito!” Kolfew-om enti onpted! — BTS0y, 
Of Jfpotthew echt at FE) poonsJemuiprda. eEodt} at” 
tiveness eeanout: at Saesdteeo bry: " 
wewiyad oft! ae cewe. gm teem off skaitheoo on v | 
wabiieingercatt aiday tale gechie ta. Ato tines: cee Yo sosuukeven 
osmeg alt Yo: emenity oft bd di Leeey, r 
“RLS ost weotlaeyig amronel coll date teomgue B Pune ae 
exo Ftowense Pitt at sire. ort 6p: Semone isle tte is 


i 7 
eater EE ake Oeil onto a ni . im) 


- 7 — Ze) — 


[ ; ret 


- 24549 - Mr, Smith 


Duff and Sir Sandford Fleming. I thinkI am in good 
company. I come now to the final matter which I intend 
to discuss, 
PROPOSED AMENDMENTS TO MARITIME 
FREIGHT RATES ACT 

Mr, Spence, in his argument, dealt at some 
length with the proposed amendments to Section 8 of the 
Maritime Freight Rates Act, 

At Volume 131, page 23412, he suggested that 
the Maritimes by the clause proposed to be added to 
subsection (1) of Section 8 of the Act were attempting 
to enlarge their preferences under the Act, He argued 
that the aim of the Maritimes seemed to be first, to force 
the Railways to meet competition in the Central Provinces 
by reducing their rates, then to try to derive an advantage 
from the fact that the Railways had done so, 

Although questioned somewhat closely by members 
of the Commission, and at one time admitting that the 
word "force" was incorrect, he returned to his position 
by stating that Mr, Evans pointed out to him that per- 
haps he was right in using the word "force" after all, 

Mr, Evans also suggested that under the clause 
proposed that if the railways reduced the rates there- 
under, they could not raise them again even though the 
competition in the area outside the select territory 
had disappeared and the former rates there had been 
restored, 

In my submission, the proposed amendment is 
not susceptible of such a construction. 

In essence, the amendment is proposed for the 
purpose of empowering the Board to do what the Supreme 
Court in the so-called Potato Case, 46 C.R.C. 161, found 


they could not do under Section 8, namely, adjust or vary 
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tolls for the purpose of maintaining the statutory ad- 
vantages in rates, The Court held that the power of 
the Board was limited to the cancellation of the tolls. 

The Railways have, in certain instances, granted 
corresponding reductions but what we are asking for is 
that the Board have power conferred upon them to compel 
the railways to grant the reduction in the event of 
their wrongful refusal to do so, 

I am rather surprised at the statement made by 
Mr, Spence at page 23425, Volume 131, that while between 
railways in the United States there are market competitive 
rates put in, that is not the case in Canada, He 
qualified his submission to the extent of stating that if 
you have one exclusive Canadian National point and another 
exclusive Canadian Pacific point runnirginto 4 common 
market, he thought theoretically it was possible to put 
in market competitive rates, but that it is not done. 

I suggest that I need only refer the Commission 
to the case of The Maritime Freight Rates Act (Inter- 
pretation) 1933, 41 C.R.C. 56, in which the Supreme Court 
of Canada held that the Board's power to certify normal 
tolls was not exhausted with their first certification 
and accordingly that tariffs filed by companies other 
than the Canadian National Railways to meet new industrial 
or traffic conditions conferred on the Board authority to 
approve such tariff tolls and that such companies had 
therefore the right to file tariffs and obtain reimburse- 
ment from the Government in respect of reduced rates, 

This was a case stated for the opinion of the 
Supreme Court by Order of the Board of Railway Commissioners 
under the authority of Section 43 of the Railway Act and 
as appears on page 61, there were attached to the 


Stated Case, as a supplement, copies of the Board's 
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Orders and Tariffs setting out examples of rates published 
on a basis lower than the rates originally approved 
under the Act to place an industry on the originating 
line and on a competitive line on a similar basis with 
industries located on the Canadian National Railways, 
and at page 69 of the Judgment of the Court, which was 
delivered by Sir Lyman Duff, C.J.C,, there are examples 
given in paragraph 10  . in the Case, Among these 
examples is that contained in Heading 2, which . 
reads as follows: 
"Heading 2, These are cases of what, it 
appears, 18 sometimes called 'marketi competition', 
That is to say, the railway finds it necessary 
to reduce its rates in order to put Shippers on 
its line in a position to compete with shippers 
on another line (in this case the C.N.R.) in 
common markets, This exiuvieien of business 
would not have been possible if the further 
reductions had not been made," 

It is evident that at least in 1933, there- 
fore, the Railways were putting in rates to meet market 
competition on the line of their competitors and I 
Should certainly be astonished if such a practice had 
has been discontinued, 

My lord, I think that is all I have to say 
except that Mr, Matheson asked me, inx view of the 
positionof the Canadian Pacific Railway with respect to 
the amendment suggested by Mr, Matheson by way of a new 
Subsection (4) to Section 9 of the Maritime Freight Rates 
Act, to request that the proposed amendment be not filed 
for approval, 

THE CHAIRMAN; Be withdrawn, 

MR, SMITH: Withdrawn, 
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MR, COVERT; Which one is that? 

THE CHAIRMAN; It is the proposed amendment 
to what section? 

MR. SMITH: It is subsection (4) of Section 9, 
the new subsection (4) of Section 9. 

THE CHAIRMAN: To add a new subsection (4). 

MR, SMITH: That that be withdrawn. Thank 
you very much indeed for your patience in listening to 


my argument, I thank you very much, 


(Page 24553 follows) 
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THE CHAIRMAN: Mr. Barry? 
MR COVERT: Yes. 
THE CHAIRMAN: Very well, Mr. Barry. 


ARGUMENT IN REPLY BY MR. J. PAUL BARRY 
St et i PAUL BARRY 


MR BARRY: Mr. Chairman and members: 

These are the last words, but not the famous 
last words. 

I have read with little interest and no surprise 
the general attacks made by the Canadian Pacific on not 
one but nearly all of the proposals put forward by the 

provinces, and not only those put forward by the 
provinces but also the proposal for the capital revision 
GHGthE Cent Renal Suppose that the philosophy of the 
Canadian Pacific. is typical reactionary doctrine, in that 
with them the paramount item is the interest of the 
Canadian Pacific, its bondnolders and stockholders, and 
dividends. I suggest that their motto before this Com- 
mission should be placed on the frontispiece of their 
brief; "Dividends above all". The unfortunate. aspect of 
that attitude is that it takes little or no account of the 
many millions of people represented by provincial counsel, 
and is based solely on the interest of a few thousand 
investors. I am satisfied, however, that this Commission 
is much more concerned with the interests of the people 
generally than with C.P.R. investors alone. I do not 
Suggest that no consideration should be given to those 
investors, and I do not think that any provincial counsel 
has suggested that, but I do not see why the shippers and 
consumers of this country, the freight payers, should bear 
the burden of raising C.P.R. stock to 25 to enable capital 
gains to be made by people who purchased that stock, at 


least in part, as risk investment, by people who knew the 
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Situation or who did not endeavour to ascertain it. These 
investors took a risk. Should they lose, it is unfortunate, 
but that is no reason why their return should be guaranteed 
now, when it was not assured at the time they bought the 
stock. 

It is appreciated that this Commission was 
certainly not appointed, at least primarily, to improve 
the financial position of the Canadian Pocific Railway by 
increasing the freight rates another 20 to 24 per cent, as 
1s indicated would be necessary if the rate base and 
rate of return method were adopted. Mr. Frawley mentioned 
this morning that the Proposed changes in Salary schedules 
and wage rates would increase the freight rates by an- 
other 5 per cent, but since discusiing it with him PC 
Should be expressed in terms of 8 to 10 per cent on the 
railway's own commitment if income tax ig included, 
which would mean. a further increase of approximately 32 
per cent. The people who requested the appointment of 
this Commission rather felt that some change might be 
made whereby the incidence of rates might be distributed 
more equitably. It was not conceived that a 20 to 24 
per cent increase would result and that the Canadian 
Pacific would be placed above risk or reproach as a result. 

Mr. Sinclair feels that a rate base and rate of 
return is the answer to all C.P.R. problems or to most of 
them at least, and we of the provinces disagree very 
definitely. We say that the economy of Canada, partly 
disrupted as it is, would become more disrupted if such a 
method were adopted. If revenues went down because of high 
freight rates, and more revenue became necessary for any 
rate of return, then another rate increase in addition to 
that which I have mentioned would become necessary, and it 


would, as the facts indicated, fall on certain provinces 
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only. The economy would then be really distorted in the 
interest of one private organization, the C.P.R. 

The Commission will note that the counsel for 
the Canadian P cific have attacked all proposed amendments 
to the R-ilway Act, stating that policy should not be 
included in a statute. But, on the other hand, they want 
policy included as to rate base and rate of return for 
their benefit. They blow hot and cold on the same section 
of the Railway Act. 

The Canadian Pacific also Oppose any extension 
of the Maritime Freight Rates Act. Why? They are not 
asked to give up anything themselves. They will receive 
compensation for any such concession. The argument that 
has been made by Mr. Evans, that subsidies are continually 
extended, is not borne out by the fact that in twenty- 
three years the subsidy payable under the Maritime Freight 
Retes Act was not changed, nor did it result in any 
nationalization of the Canadian Pacific Railway. I submit 
respectfully that the Canadian P cific fears in that 
respect are groundless. 

THE CHAIRMAN: Fears of what? 

MR BARRY: Of the effect of subsidies upon their 
existence. 

THE CHAIRMAN: Are you now talking only of your 
Suggested increase in this particular subsidy or of sub- 
Sidies in general? 

MR BARRY: I am speaking with respect to the 
Maritime Freight Rates Act and New Brunswick, sir, not 
addressing myself to the other arguments of other provinces. 
We arc in an economy which consists of subsidies in 
tariffs, customs tariffs and otherwise, and unless we 
abandon those, and perhaps the Canadian Pacific would be 


willing that the tariff subsidy that protects the Upper 
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C nadian manufacturer would be abolished, then it will be 
necessary to assist other people who are adversely affected 
by that subsidy system. 

With respect to horizontal increases, Mr. Evans 
stated, at page 23301, volume 130 -- and the same attitude 
is expressed in their brief -- that the situation in the 
United States is quite different than it is in Canada. 

Mr. Evans stated, at page 23302: 
"It is in the interest of the U.S. roads to promote 
the business of producers on their line as compared 
with the producers on other lines at the common 
market." 

They have every incentive to apply the type of increases 

Suggested by the provinces in this proceeding. 

What then is the inference from that statement? 
The only inference is, "We, the C,P.RY, donot need fo 
care about these people on our line. We will get their 
business anyway." 

That 1s the attitude about which we are complain- 
ing. That is why we are here endeavouring to amend the 
statute to require that the Canadian Pacific be made to 
take those factors into account. We at least have made 
Suggestions designed to help. What has the Canadian Pacific 
Suggested? All they say is, "Alberta is wrong, British 
Columbia is wrong, the Maritimes offer a mass of ridiculous 
legislation, Manitob2 is absurd, P.E.I. is wrong, the 
C.N.R. is wrong, and we, the Canadian Pacific, are the only 
peoplc who know what we are doing, and in some things we 
do not need to take certain factors into account, no 
mattcr whom it hurts." If this Commission adopted the 
attitude of the Cxnadian Pacifie as expressed consistently 
throughout the hearings, it would have to recommend to the 


Dominion Government that everything is in order, the 
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provinces are all wrong and their grievances are 
imaginary, the Canadian National Railway is wrong, and 

the Canadian Pacific is the only one which is right and 
knows exactly what it is doing, and its shareholders 
deserve more consideration, and the freight payers are not 
paying enough freight, abolish appeals to the Privy 
Council, control trucks, and the Canadian Pacific will get 
more revenue and that would solve the problem. 

MR SINCLAIR: Harangue! 

MR BARRY: To go back to the beginning of the 
meetings of this Commission, the members will recall that 
all agreed that it was not to be conducted in 2 litigious 
atmosphere. I suggest that it has become very much 
litigious. Instead of the railways endeavouring, with their 
knowlcdge of the problems, to assist in solving the problem, 
except for Mr. Fairweather of the C.N.R. the other railway 
traffic witnesses state that all is in order. The Canadian 
Pacific witnesses seem to have only one object in view, 
namely, to oppose anything anybody else suggests. 

I rewpectfully suggest that the C-nadian Pacific 
has shown a decided lack of co-operation in bringing forth 
any suggestion designed to ease the burden of rates on our 
economy, when they should be in a very good position to do 
so. Their efforts should have been considerably more 
devoted to solving our common problems rather than 
ridiculing everybody else's suggestions as to how the 
matter might be alleviated. 

Not one provincial counsel has stated that the 
financial interest of the Canadian Pacific Railway should 
not be considered. But the Cenadian Pacific has consistent- 
ly refused to give any consideration to long haul shippers; 
to quote them in their own argument, "They don't need to 
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long haul shippers are required to move into the Central 
Provinces where they can ship by truck. 

It is respectfully submitted, Mr. Chairman, that 
instead of endeavouring to help the Commission by construct- 
ive measures to find some solution to the problems which 
caused the appointment of this Commission, we have listened 
to complete destruction or attempted destruction of any 
Suggestion made by any of the provinces. 

Now I feel, Mr. Chairman, it is incumbent on 
myself to reply to two telegrams which were sent to this 
Commission from New Brunswick, which are copied into the 
record in volume 132. The first one is Signed by Mr. J. W. 
Stewart, at page 23623, Maritime Division, Canadian Manu- 
facturers Association, in which he states that a reference 
to volume 22, page 4179, stating that the proposal concern- 
ing the extension of the Maritime Freight Rates Act to 
inward movements, was not discussed with his Association. 

Now, in connection with that, Mr. Chairman, on 
March 22, 1949 -- and I am somewhat at 2 disadvantage, 
Since I do not know the reasons offered by Mr. Stewart or 
by the manufacturers who also sent a telegram -- we met in 
the Admiral Beatty Hotel in Saint John with a group of 
manufacturers--- 

THE CHAIRMAN: Pardon me. You say "we met" -- 
who met? 

MR BARRY: Three members of the New Brunswick 
committee which prepared the submission -- Professor Love, 
Mr. Moore and myself -- on March 22, 1949, and at that 
meeting there were approximately eleven manufacturers. 

The telegram is at page 23765, and it is signed by T. S. 
Simms & Company Limited -- Mr. Simms was one of the persons 
present; Enterprise Foundry -- there was nobody from there; 
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representatives of Enamel and Heating, but not at that 
mceting; Wilson Boxes Limited; Moosehead Breweries--- 

THE CHAIRMAN: Which telegram are you referring to 

MR BARRY: This is at page 26735, from the Manu- 
factuters; this is the second telegram. 

The one member of the New Brunswick Committee 
advised me--- 

THE CHAIRMAN: The first telegram simply says 
that no such question was discussed on a certain occasion. 

MR BARRY: Well, the ‘telegram says, sir: 

". . . reference was made to this Association STOP 
We wish to have it placed on record that this refer- 
ence was not correct STOP The New Brunswick proposal 
has never been placed before, nor discussed at, any 
meeting of the New Brunswick branch." 

Now, I do not know, Sir, what this was a meeting 
Of, but we were advised that there was a meeting of the 
manufacturers in Saint John on that date, and we attended 
there. “Now, the secretary of the meeting--- 

THE CHAIRMAN: Well, the man who sent that tele- 
gram -ttended? 

MR BARRY: No; his assistant did; a Mr. Swetnam, 
who is assistant Sceretary to Mr. Stewart, was there at the 
meeting. 

THE CHAIRMAN: Did they reach any decision? 

MR BARRY: At that meeting we proposed to them 
what we intended to recommend to this Commission. 

THE CHAIRMAN: And what happened? 

MR BARRY: There was no topposition, and in fact 
two at least of the persons who signed this telegram ex- 
pressed agreement <: swith it. That was on March 22, 1949, 

THE CHAIRMAN: Well, that finishes that episode, 
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MR BARRY: That is right, sir. 

THE CHAIRMAN: Then you go on to the second 
telegram, which is signed by a number of manufacturers? 

MR BARRY: That is right, sir. 

THE CHAIRMAN! Now, the effect of that one is to 
Say that they oppose what you propose? 

MR BARRY: That is right, sir -- some of the same 
ones who were at the meeting; in fact one of the ones who 
supported it at the meeting; in fact the first signer was 
One who approved of it. 

THE CHAIRMAN: Well, perhaps they have changed 
their minds. 

MR BARRY: If I knew the reasons, Mr. Chairman, 
I could answer it. Mr. Simms of T. §. Simms & Company 
Limited was at the meeting. Mr. Simms imports his raw 
material to a certain extent from the southern United 
States. He sells his articles on a national price, on a 
national line. The Moosehead Breweries Limited, I do not 
know how they would be affected by it, because they--- 

THE CHAIRMAN: In any case, you have this from 
the New Brunswick manufacturers, who do not wish to have 
the benefits of that Act extended to traffic--- 

MR BARRY: I suggest, Mr. Chairman--- 

THE CHAIRMAN: Pardon me a moment. That is the 
case, lsen't it% 

MR BARRY: I suggest bree 

THE CHAIRMAN: I just want to know whether that 
causes you to change your attitude? 

MR BARRY: No, sir, it does not. 

THE CHAIRMAN: The Government of New Brunswick 
remains unshaken? 

MR BARRY: Absolutely. I perhaps had better 


adhere to my notes, since it may be a controversial issue. 
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On March 22, 1949, in the Admiral Beatty Hotel 
in Seint John, three members of the New Brunswick com- 
mittee which prepared the brief to present to this Com- 
mission met with a group of persons who were manufacturers, 
and the secretary of the meeting, or at least a young man 
in attendance, was Mr. Swetnam, who was assistant to Mr. 
Stewart, so I understand, who was Secretary of the Maritime 
Branch of the Canadian Menufacturers Association. Whether 
it was a Canadian Manufacturers Association meeting or an 
ordinary manufacturers' meeting I do not know. No matter 


what you call it, we met there and discussed New Brunswick's 


proposals and no opposition was found. 


(Page 24561 follows) 
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In fact several of the people who now sign the second 
telegram to this Commission approved the extension. 

THE CHAIRMAN: Would you say then that they 
lost on demurrer? 

MR. BARRY: I suggest perhaps it should not 
be taken too seriously, after 14 months and after all 
the attendant publicity at the time of the presentation 
of this Brief of New Brunswick to your Commission 
in July 1949, whereupon nobody appeared to protest nor 
offered any evidence, and suddenly now in May 1950 this 
should appear here without my having an opportunity - - 

THE CHAIRMAN: I think the main thing is what 
you have already told us, that /New Brunswick Government 
maintains its attitude. 

MR. BARRY: That is right, sir. In May 1950, 
14 months after the matter was first proposed, Op- 
position develops, Why? There is only one person 
of whom I know who was opposed generally to it, and that 
was Mr. Matheson, with whom we had some discussion, and it was 
as a result of his opinion that we had a meeting with the 
manufacturers because of his idea that it might be op- 
posed by them. It was because of the discussion with 
Mr. Matheson that we went to the manufacturers and 
discussed it as stated, and no opposition was forthcoming. 
Now, after the argument presented here by New Brunswick 
a few weeks ago at which I stated I did not know of any 
opposition, suddenly this wire comes. The Government 
of New Brunswick is content to rely on the conversations 
which we held in March 1949. First, we do not believe 
that the manufacturers will be injured (by looking at 
the list of them that appears quite obvious). Secondly, 
the New Brunswick Government, while not by any means 


minimizing the importance of our ‘manufacturers, must 
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also remember that the consumers of New Brunswick deserve 
consideration with regard to all of those items which we 
must import. It is the considered policy of the Govern- 
ment of New Brunswick that this proposed extension will 
not injure our manufacturers and will materially assist 
our ordinary people, labourers, farmers and other primary 
producers. 

I do not know the cause of the telegram coming 
at this particular time, as no person appeared either 
here or in New Brunswick to be subject to cross-examina- 
tion on the reasons for it. It appears that it was 
after it was stated before the Commission by myself that 
while I could not state that there was not any opposition, 
none had been registered, that this telegram arrived. 

The only reason given in the telegram was that it is 
contrary to the Duncan Commission. After a careful 
perusal of that report, I can find nothing in it which 
runs counter to our proposal. 

Apparently these manufacturers feel that the 
20% reduction is to be used as a tariff against upper 
Canadian manufacturers. I do not think that such was 
ever the intention of the report of the Duncan Commission. 
If the 250 mile argument applies one way, why should 
it not equally apply the other way to aid consumers? 

The report found that the changes which had 
taken place since 1912 placed a burden upon the 
merchandise and industry of the Maritimes which was out 
of proportion to other parts of Canada. This, or 
course, also placed the burden on the consumers. The 
same 250 miles which resulted in the concessions 
on outward movements, also raises costs on inward move- 


ments. 
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Mr. Barry 


I suggest that the reason it was not recommended 
by the Duncan Commission was that it was not asked for 
at the time. 

We strongly urge that such concession be granted 
and that due to the prevalence of competitive rates in 
central Canada and the effect of them upon eur position, 
that the 20% become 30%. The Government of New Brunswick, 
after giving due consideration to the cost of living of 
the consuming public as well as the problems of our 
manufacturers, recommends that your Commission exceed 
to our request. 

In the absence of evidence to the contrary 
and upon a consideration of the fact that such a length 
of time has eiepsed without opposition, and in the absence 
of any other reasons, I can only say on my own respon- 
sibility that this telegram was sent without due considera» 
tion by the signers and apparently upon a request of 
somebody concerned. Unless it is positively shown by 
some person that the inward proposal would hurt our in- 
dustry, and such has not been shown, we must assume that 
it will not be adversely affected, 

If our suggestions are 'officious meddling" 
as Mr. Spence said, I suppose that this Commission and 
the Dominion Government are also guilty of "officious 
meddling", so we are in very fine company. 

The Government of New Brunswick is equally 
interested in the consuming public and the manufacturers 
and while we appreciate the attitude of the Boards of 
Trade, composed of industrialists and business men, we 
must also speak for those people who are unable to speak 
for themselves in order to ease the burden on them. Thank 


you sir. 
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COMMISSIONER INNIS: What would the date of 
the Manufacturer's Association Annual Meeting? 

MR. BARRY: I don't know, sir. March 22 Is 
the day that we met it in St. John. 

COMMISSIONER INNIS: I was wondering as ta 
whether it was held before these telegrams arrived. 

MR. BARRY: I don't think there was any manu- 
facturer's meeting at the time of these telegrams, 

COMMISSIONER INNIS: They had one just reeently. 
I don't know whether it was before the telegrams or - - 

MR. BARRRY?:> I:don'’t know, sira 

MR. COVERT: My lord and members of the Commission, 
this closes 33 days of regional hearings and 83 days ef 
evidence presented in Ottawa, and 21 days of argument. 

THE CHAIRMAN: How many days in all then? 

MR. COVERT: One hundred and thirty-seven. I 
thought that it would not be right that the hearings and 
argument should end without extending to the counsel who 
had been engaged in this matter, the thanks of the 
Commission and the thanks of Mr. Desmarais and myself 
for the assistance that they have given us throughout. 
They have been very co-operative through the whole piece, 
and I think it is only fair to say it has been a pleasure 
to have known them and to have met with them and to 
have dealt with them. 

Now, I did want to say that this Commission 
head perhaps a little different method to that of other 
Commissions, and I felt it should be observed at this 
time that there was a very sound reason for it in view 
of the nature of the problem imvolved amd the many 
bcehnienal matters which are involved, aad that this was 
perhaps the best way to test the evidence of the various 


opinions that had been expressed to this Commission, and 
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in a real endeavor to get at the facts of the problem 
and the cure if there be one. 

Now, as I say, we have gone from one end of the 
Dominion to the other. I think everyone has had an 
opportunity to present any grievances that there may be. 
I think we have had the advantage of listening te argu- 
ment of counsel who have been engaged in rate matters for 
a good many years and who have been engaged in dealing 
with the railway problem for many more years. I think 
perhaps we have been very fortunate that it has 
given everybody an opportunity to present their views and 
the answers to their problems as well as the problems 
themselves. 

Now, it is now the task of the Commission ta: 
work out the answers, and I know that everyone here, all 
the counsel involved representing the provinces and 
representing the railways, will wish that the solutions 
arrived at will be of assistance in solving the transporta- 
tion problems of this country. 

I wanted also, Mr. Chairman, to thank Mrs. 
Adamson and the excellent staff of reporters who have 
seen to it that the Transcript has been done every day 
and available to counsel the same day or that evening. 

I also want to thank on behalf of, I think, 
the Commission, all persons and organizations who have 
presented Briefs to this Commission. I think it is perhaps 
remarkable that there has been really no 
unpleasantness throughout all the hearings, and that the 
views have been fairly presented as best the people thought 
they could. 

In closing I would also like to thank your 


lordship and the members of the Commission on behalf of 
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Mr. Desmarais and myself and, I feel sure, on behalf of 
all counsel, for the very patient and understanding way 
in which you have listened to us throughout. Thank you 
very much. 

MR, MacPHERSON: Mr. Chairman, and gentlemen 
of the Commission. A request has come to me in the past 
couple of minutes that I prize very highly, one that I 
think augurs well for the success of this Sommission in 
its deliberations. When Mr. Covert started to speak, it 
would be natural that someone would say something on bekalf 
of the provinces, and to my surprise, I have been asked 
to speak not only for the provinces but for the railways 


as well. 


(Page 24567 follows) 
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When Mr. Sinclair and Mr. Spence and Mr. 
O'Donnell and Mr. Friel asked that we apeak> forall, it 
indicates how in the final act there is a great desire 
on the part of everyone to co-operate, particularly in 
expressing to the Commission our appreciation of the 
patience and consideration they have shown to counsel at 
all times. 

We quite realize that at times we have trans- 
gressed, we quite realize that at times we have probably 
been more lengthy in our presentation and our examination 
and cross-examination that we should have been, but the 
Commission has been most considerate and most patient at 
all times. 

I should also like to express, with Mr. Covert, 
our appreciation to the reporters and to 211 others who 
have contributed to our being able in some measure 28 
counsel to make a contribution to the Commission. 

The Commission has been long, it has lasted for 
exactly one year, and the people of Canada -- the people 
of the seven provinces certainly, and I think the people 
of all Canada, even of the two provinces that have not been 
represented by counsel -- hope in the interests of the 
country that much will come from the Commission. 

Again I wish to express to the Commission on 
behalf of all counsel, and again I say, it augurs well for 
what this Commission is going to succeed in doing in the 
interests of the country, that railways and provinces, 
after all their scrapping and fighting of the past twelve 
months, unite on this occasion in what I am saying. 

THE CHAIRMAN: Well, Mr. Covert, I have consulted 
my colleagues, and we are unanimous in approving of the 
very fine sentiments which you have expressed toward 


counsel, whose able assistance we appreciate in the same 
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manner as you do. We started on this investigation, in so 
far at least as I am concerned, almost utterly ignorant of 
the matters that were to be investigated, and it is only by 
the very earnest and very deep assistance’ given to us by 
counsel for the railways, for the provinces and for all the 
other interests concerned, that we have succeeded in 
informing ourselves as to what the situation in the country 
concerning the problems before us really is. We undertook 

a very long pilgrimage, as you said, from one end of the 
country to the other, and we are very happy to have done so, 
because nothing could be better calculated to enable us to 
arrive at a comprehensive view of the situation and the 
incidence which the various problems have on the various 
regions of the country. We owe a great deal to counsel; we 
have that in mind; we recognized that before, and we are 
very happy now that you have given us the occasion to say so. 

We also quite appreciate what we owe to the 
reporting staff, to which you have referred, and the very 
great cfficiency with which they have conducted their work 
under the guidance of Mrs. Adamson; and we are thankful, too, 
to other persons and organizations not represented before 
us by counsel but who have contributed to the solution of 
our problems by furnishing briefs and by putting some other 
evidence, some expressions of opinion, before us. 

Ir -nswer to Mr. MacPherson, I think perhaps there 
could not be . more happy closing to an investigation of 
this kind than to see that he is empowered to speak for all 
counsel, and that the time has come when "a little child 
has led them."-. That is a solution that has been looked 
forward to for many centuries. We thank you, Mr. Maccherson, 
for what you have been so kind as to say concerning our- 
selves. 


The first act in the drama is now concluded, and 
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after a very short intermission the second and final part 
of our work will have to be gotten under way and to be 
brought to a conclusion in the fastest possible time, 

consistent with thoroughness, of course; it would not be 
conducive to public feeling, I am sure, or to a proper 
solution of our problems, if we did not take the necessary 
time -- not more than the necessary time, however -- to 
work out the different questions before us, in so far as 
finality can exist in human affairs, to a final solution. 
We thank you all once more, and we hope that we shall all 
meet again. 

I had told my colleagues I was going to do this, 
and I was about to omit it. That is to say, we have 
realized right along the very efficient reporting of our 
proccedings which has been given to the press of this 
country. We have not, of course, been able to read every- 
thing, but we have seen enough of what has been published 
from time to time to know that the reporting has been very 
efficient, and I might say uninterrupted, because we know 
thet wherever we have gone, and here particularly in our 
Sittings in Ottawa, we have had present representatives of 
the press who have followed with very keen interest all that 
has taken place before us. That is all to the good, too; it 
was a very important part of the whole proceedings that the 
public should be kept informed, in a summary in concise 
Style, of what has been going on from day to day. We are 


very truly grateful for that too. 
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